Alien, 422 


+ SI KI AIXEAWN 
73 55 3 55 
* 4 4 4 
| Fd 5 5 ro 4 8 
AL THE * 
* DIALOG VE 
155 in Engliſh , betweene 2 
15S  Dottorof Dininity and vet 
== ene ee 
2 Newly corrected & Im- , 
printed with new Addi- 


tions. 


85 


7 
AT LONDON, N 
Printed by Thomas $$; 
Wight. 4 604, | 2 


| ; Cum Priuilegis. 7 2 

1 "Co > 

£ IX n a) KT: $20) 

| {iN A. e 
* ö 1 ' x 4 

| 22 10 | 2 2 . 7 


y; 


iar 1 
3 " 


The firſt Dialogue mEngliſh, 
betwixt a Doctor of Diuinity, and 
a Student in the Lawes of England, of the 


grounds of the ſaid Laws,and of conſcience, 
newly cotrected, and eftfoones Imprinted 
wich new Additions, 


9 The Introduction. 


Doctor of Diui- 
nity that was of 
great acquaintãce 
& familiaritywith 
a Student in the 
laws of England, 
ſayd thus vnto 
him, I haue had 
>) great delire of 

"7 log time to know 
wherupon the lay of England is grounded, but 
becauſe the moſt part of the law of England 1s 
written in the French tongue, therfore I cannot 
through mine one ſtudy attaine to the know - 
ledge therof : tor in that tongue I am nothing 
expert, And becauſe I haue found thee a faith- 
fall freend to me in all my bulinefles,therefore 
I am bold to come to thee before any other 
to know thy minde, what be the very groundes 
ofthe Law of England as thou thinkeſt. 

St. That would aske a great leaſure, & it is al- 
ſo aboue my cũning to do it. Neuertheles, that 
thou ſhalr not thinke that I would wilfully re- 
fuſe to fullil thy deſire : I ſhal with good wil do 

A ij. that 
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that in me is to ſatiſhe thy mind: But I pray thee 
that thou wilt firſt ſhew me ſomewhat of other 

lawcs that pertaine moſt to this matter, & that 

Doctors treat of, how lawes haue begun, And 

the I wil gladly ſnewthee as me thinketh what 
be the grounds of the law of England. De#t. I 

will with good w.ll doe as thou KRyelt : Wher- 
fore thou Gale vnderſtid that Doctors treat of 
foure laws, the which(as me ſeemerh)pertaine 

moſt to this matter. The fiiſt is the law eternal, 
The ſecond is the Law of nature of reaſonable 

creatures, the which as I haue heard ſay, is cal- 

led by thẽ that be learned in the Law of Eng- 

land,the Law of reaſon. The third is the law of 
God. The fourth is the Law of man. And ther- 
fore I will fiſt create of the Law eternall. 


Of the Law eternall. 


Cap. 1. 

Aue as there is in cuery artilicer a rea⸗ 

on of ſuch like things as ate to be made 

by his craft: ſo like wiſe it behoueth that 

in euery gouernoꝛ there be reaſon and a 
koꝛeſight, inß gouerning of ſuch things 

as ſhall be oꝛdered i done by him, to them that 
he hath the gouernance ok. Ind koꝛaſmuch ag 
almighty God ts the creato2 and maker of all 
creatures,to the which hee is compared as a 
wozkeman to his wozkes : and is alſo the go⸗ 
uernour of all deedes and mooutngs that be 
found in any creature: Therfoze as the reaſon 
of the wiſdome ol GOD(1n aſmuch as crea⸗ 
tures be created by him} is the — 
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light of all craftes and woꝛkes that haue been 
02 ſhal be, ſo the reaſon ofthe wiſe dome of God 
mouing al things by wiſoome ma de to a good 
end, obtameth the name # reaſon of a law, and 
that is called the law eternall. 

And this law eternall is called firſt law, 
t it is weil called the fir(t,fo; it was befoze all 


bother lawes, and all other lawes be derived of 


u, whereupon Saint Auguſtine ſapth in his 
1. booke of Free arbitrement,that in Temporal 
lawes,nothing is rightcons ne lawfull, but that 
the people haue deriued to the out ofthe lawe 
eternal: Wherfoze euery mi hath right etitle 
to haue þ he hath righteouſly, of the right wile 
tudgement ofthe firſt reaſon, whichis the law 
eternal. St. But how map thts law eternall be 
knowne? foz as the Apoſtle waiteth in the fifth 
Chapter of his firſt Epiſtle to the Corinc hians, 
Quæ ſunt dei nemo ſcit, niſi ſpiritus dei, That 
is toſap,no man knoweth what is tn God, but 
the ſptrit of God: wherfoze it ſeemeth that hee 
openeth his mouth agarnſt heauen, that attip- 
teth to know it. Dot. This lawe erernall no 
man may now as it is in it ſeife , but onelte 
bleſſed ſoutes that ſee God face to face But al⸗ 
mighty God of his goodneſle ſhewcth of it ag 
much to his creatures as ts neceſſary fo:them, 
fo els god ſhould bind his creaturs to a thing 
tmpoſſible : which map tn no wtle bee thought 
in him. Thertoꝛe it is to be vuderſtood that 3. 
maner of watcs almighty god maketh this law 
eternall knowen to his creatures reaſonable. 
Firſt, by the light of naturall reaſon. Secbdly 
by heauenly reuclati$. Thirdly, by þ oꝛder of a 
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unce 02 any other ſecondary gouernour that 
ath power to bind his ſubtecs to a law. 

Ind when the law eternal oꝛ the will of God 
is knowen to his creatures reaſonable by the 
light of natural vnderſtanding, oz by the light 
of naturall reaſon, that is called the Law of 
reaſon: and when it is ſhewed by heauenlp re⸗ 
uelation in ſuch maner as hercafter ſhall ap- 
peare, then it ts calledthe law of God. Ind 
when tt is ſhewed vnto him by the oꝛder of a 
Pꝛince oz ot any other ſecondary gouernour 
that hath a power to ſet a law vpon his ſub⸗ 
tectes, then it is called the law of man, though 
oꝛigtnall it be made of God. Foz la wes made 
by mi that hath recetued therto power of God, 
be made by God. Thertoꝛe the ſaid thzeclaws 
that is to ſay, the law of reaſon, the law of god, 
and the law of man, the which haue ſeucrall 
names after the maner as they be ſhewed to 
man. be called in God, one law eternall. 

And this is the law of which it is witten 
Prouerbiorum octauo, where it is ſaid, Per me 
reges regnant, & legum conditores iuſtadiſc er- 
nunt. That is to ſap, by mee kings raigne, and 
makers of lawes diſcerne the troth, and this 
ſufficeth fo2 this time of the law eternall. 


q Ofthe law of reaſon, the which by doors 
is called the law of nature of tea- 
ſonable creatures, 


A Cap. 2. 
FIrftitisto be vnderſtood, that the Lawe 


of nature map be conſidered in two —_— 
at 
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that ts toſap: generally and ſpectally : when 
it is conſidered generally, then it is referred 
to all creatures, aſwell reaſonable as vnreas 
ſonable,foz al bnreaſonable creatures liue vn⸗ 
der a certaine rule to them giuen by nature ne- 
ceſſary foz them to the conſeruation of their be⸗ 
ing, but of this Lawe it is not our intent to 
treat at this time, The law of nature ſpecial- 
lyconſidered : which is alſo called the lawe of 
reaſon, pertaineth onelp to creatures reaſona- 
—— is man, which is created to the unage 
d. 

And this Law ought to be kept aſwell a⸗ 
mong Jewes, and Gentiles, as among Chi- 
ſtian men, and this law is alway good and 
righteous, ſtirring a tnclining a man to good, 
and abhozrtng euill: and as to the ozdering of 
the dee ds of man it is pꝛeterred befoze the law 
of God, and it is wꝛitten in the heart of eue⸗ 
ry man teaching him what is to be done, and 
what is tobe fled, and becauſe it is wꝛitten 
in the heart, therefoze it may not be put away; 
ne it is neuer changeable by no diuerſitte of 
place ne tune, and therefoze againſt this law, 
preſcription , ſtatute, noz cuſtome , may not 
pꝛeuaile, and if any be bzought in againſt it, 
they be not pꝛeſcripttons, Statutes', noz 
cuſtomes,but things boide c againſt Juſtice, 
and all other lawes, aſwell the lawes of God 
as to the actes of men, as other, be grounded 


thereupon. 

Stu. Sith the law ok reaſon is witten tn 
the heart ol euery man, as thou haſt ſatdbefoze, 
teaching htm what — 

. t 
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be fled, and the which thou ſateſt may neuer be 
put out of the heart, what needeth it then to 
heue any other Lawe bzought in to ozder the 
actes and deedes of the people? 

Do. Though the law of Reaſon may not be 
chaunged noz wholp put away. Neuertheleſle 
defoze the law waitten it was greatly let and 


blinded by cutll cuſtomes and by many (ins of 


the people, beſide our oztginal ſin. Jnſomuch ? 
it might hardly be diſcerned what was righte⸗ 


ous «nd what vn ous, # what was good 


and whet e1tl!.Wherefoze it is neceſſaxy toz þ 


good oꝛder ofthe people, to haue many things 
added to the Lawe of iReaſon , aſwell by the 
Church, as by ſeculer Pztnces , accozding to 
the manners ofthe country and of the people, 
where ſuch additions ſhould be exerciſed. Ind 
this law ol reaſon differethfr6 the law of God 
in two manners, Foz the law of God is gtuen 
by reuelatton of God, and this law is giuen by 


a natural light of vnderſtanding-Ind alſo the 


law of God o2dereth a man cf it ſe ie by anigh 
wap to the feltcity that euer ſhall endure. Ind 
the law of reaſon 02dereth a man to the felictty 
of this life. 

St. But what be the things that the law of 
reaſon teacheth to be done, and what to be fled, 
I p2ay thee ſhew me. 

Doct. The law ef reaſon teacheth that good 
is to be loued, and euill ts to be fled. Yiſo that 
thou ſhalt doe to another, that thou wouldeſt 
another ſhould doe to thee. Ind that wee may 
doe nothing againſt truth. Ind that a man 
wult ue peacefully with other. That — 
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ice is to bee done to euery man, and alſo that 
wꝛong is not to be done to any man. 

And that alſo a treſpaſſer is wozthy to bee 
puniſhed , and ſuch other, of the which follow 
diuers other ſecondary commaundements,the 
which be as neceſſary concluſſons derpued of 
the firſt. As of that commandement that good 
ts to be beloued, u followeth that a man ſhall 
loue his benefactour : foz a benefactour in that 
he is a benefactour, tncludethtn him a reaſon 
of goodnes,fo; els he ought not to bee called a 
benefactour,that is to ſap, a good doer, but an 
euili doer. Ind ſo in that he is a benefactour, 
be is to be beloued in ali times, and in all plas 
ces : Andihts law allo ſuſtereth many things 
to be done, as that it is lawfull to put away 
koꝛce with fozce. Ind that it us lawfullfoz eue⸗ 
ry mi to defend him ſeite and his good againſt 
an vnlawfull power. And this law runneth 
with euery mans law, and alſo with the Law 
of God, as tothe deeds of mi, and muſt be als 
wates kept and obſerued, and ſhall alway de⸗ 
clare what ought to followe bpon the gene⸗ 
rall rules of the Lawe of man, and ſhall re⸗ 
SR if they be any thing contrary bns 
to 

And heere it is to be bnderſtood, that after 
ſome men the Lawe whereby all thinges were 
in Common, was neuer ofthe Lawe of Kea- 
ſon, but onely in the time ofextreame nec eſſi⸗ 
tie, Foz they ſapthat the Law of reaſon map 
not bee chaunged, but they ſay it is euident 
that the Lawe whereby all thinges ſhould bee 
in common is chaunged , wherefoze they 
cons 
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— that was neuer the Lawe of Rea⸗ 
on. 


q Ofthe law of God. 
Cap. 3. 


He Law of God is a certaine law gtuen 
by rcuelation to a reaſonable creature 
hem the will of God, willing 
that creatures reaſonable bee bound to doe a 
thing, oz not to do it, fo: obtatning of the felict- 
tie eternall. Ind it ts ſaid fo2 the obtaining of 
the felicuy eternall,to exclude the laws chewed 
by reuetation of God foz the politicall rule of 
the people, the which be called Judicials.Foz 
a law tg not y2operly called the law of God, 
becauſe it was ſhewed by reuelation of God, 
but alſo becauſe it directed a mi by the neereſt 
wap tothe felicity eternall, as been the lawes 
of the olde Teſtament that been called Mo⸗ 
ralles. and tie lawes ofthe Euangeliſtes, the 
which were ſhewed in much moꝛe excellent ma⸗ 
ner, thẽ the law of the old Teſtament was:foz 
that was ſhewed by the meditation of an In- 
gell: Butthe law of the Euangeliſtes was 
ſhewed by the medtatton of our Lozd Jeſu 
Chꝛiſt God and man, and the Law of God 
is alway righteous and tuſt, fo; it ts made 
and gtuen after the wil of God. Ind therefozp 
all actes and deeds of man, be called righteaus 
and tuſt , when they bee done accozding to the 
Law of God, and be confozthable to tt, Jiſo 
ſometime a Lawe made by man is a 
a 
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law of God. Ys when a Lawe toketh his 
p2incipall ground vpon the law of God, and 
is made fo; the dec lat ation 02 conſeruation of 
the kaith, and to put atwap Herelles, as dtucrs 
lawes Cannons.and alſo diuers lawes made 
by the comon people ſometune doe. The which 
therefoze are rather to be called the Law of 
God then the law of man. Pet neuertheleſſe, 
all the Lawes Cannon be not the Lawes of 
God: Foz manp ofthem be made onely fo2 the 
poltticall rule and conſeruation of the people. 
AVhereupon lohn Gerſon in the treatiſe of the 
Spirituall life of the Soule , the ſecond Leſ- 
ſon, and the third Coꝛoꝛallp, ſatth thus: Ill 
the Cannons of Btſhops noz thetr decrees be 
not the Law of God: Foz many of them be 
made onelp fo: the politicall conſeruation of 
the people. Ind ik any man will ſay : Be not 
alt the goods of the Church ſpirttuall,foz they 
helong vnto the ſpiritualtie, and lead to the 
ſpiritualtie? We aunſwere : That tn the 
whole politicall conuerſation of the people, 
there be ſome ſpecially deputed and dedicate 
to the ſeruice of God, the which moſt ſpec ial⸗ 
ly (as by an excellencie ) are called ſpirituall 
men, as religious men ate. Ind otberthough 
they walke in the way of God , pet neuerthe⸗ 
leſſe, becauſe their office is moſt ſpectalip to be 
occupyed about ſuch thinges as pertatne to 
the common wealth, and to the good o2der of 
the people, they be therefoze called ſeculer men 
oʒ lay men. Meuertheleſſe, the goodes of the 
firſt may no moze be called Spiruuall, then 
the goods ol the ** — 
en 
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tempoꝛall, and keeptng the body as they do in 
the other. Ind by like reaſon Lawes made 
fo: the poltticall oꝛder of the Church, be called 
many times ſpirituall oz the Lawes of God. 
Neuertheleſſe, it is but vnpzoperly . Ind o⸗ 
ther bee called Ciuill 02 the Lawes of man. 
And in this point manp be oft tunes decetued, 
and alſo decetue other, the which tudge the 
things to be ſptrituail, the which all men know 
be things tempozall and carnall. Theſe be the 
wo2des of Iohn Gerſon in the place alleaged 
befo:e. Furthermoze, beſlde the lawe of reaſon 
and the lawe of man, it was neceſſary to haue 
the law of God,foz foure reaſons. 

The firſt, becauſe man is 02detned to ß end 
of the eternallfelictty, the which exceedeth the 
pꝛopoꝛtion and faculty of mans power./Ther- 
foze it was neceſſary that beſide the Lawe of 
reaſon and the law of man, he ſhould bee direc- 
ted to his end by a law made of God. 

Secondly,fozaſmuch as fo2 the vncertainty 
of mans tudgement,ſpectally of thinges pecu- 
iter and ſeldome falung, it happened oft times 
to follow diuers tudgementes of diuers men, 
and dtuerſityes of Lawes,and therefo2e to the 
intent that a man without any doubt map 
know what he ſhould doe,and what he ſhould 
not do: It was neceſſary that he ſhould bee dis 
rected in al his deeds by a law heauenly gtuen 
by God, the which is ſo apparant, that no m 
may ſwarue from tt, as is the law of God. 
Thirdly,man map oneiy make a law of ſuch 
things as hee map tudge vpon, and the tudge⸗ 
ment of man map not a 
onelp 
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one ly of outward thinges, and neuertheleſſe 
it belongeth to perkection that a man bee well 
02d2ed in both, that ts toſap, aſwell inward as 
outward. /Therefoze it was neceſſary to haue 
the Law or G O O, the which ſhould oꝛder 
4 man aſwell of tnward things as of outward 
inges- | 

The fourth is, becauſe as Saint Auguſtine 
ſaith inthe firſt booke of free Frbiterment, the 
lawofman may not puntſh all offences : foz if 
all offences ſhould bee puniſhed , the common 
wealth ſhould be hurt,as is of contracts, Foz 
it cannot be auoyded, but that as long as cons 
tracts be ſuffred,many offecesſhalfollow ther⸗ 
by, s yet they be ſuffred foz $ common wealth. 
And therefoze that no euil ſhould be bnpuntſhs 
ed, tt was neceſſary to haue the Lawe of God 
that ſhould leaue no eutll vnpuniſhed. 


Of the law of man. 


Cap. 4. 


he law ol man ( p which ſomettme is cal⸗ 

led the law pollttue, is dertued by reaſon, 

os a thing which is neceſſarily 5 
bly kollowing of the law of reaſon,e of the law 
of God. Ind that is called pzobable in that it 
appeareth to many, and ſpecially to wiſe men, 
to be true. Ind therefoze tn every law poſitiue 
well made, is ſomewhat of the lawe of reaſon, 
and of the law of god. Ind to diſcerne the law 
of god a the law of reaſon kr the law pollttue, 
is very hard. Ind though it be hard, et it is 
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much neceſſary in euery moꝛall doctrine , and 
in all lawes madefo2 the common wealth. Ind 
that the law of man be iuſt and rightwiſe, two 
things be neceſſary, that is to ſay: wiſedome 
and authozity. Wiſe dome, that he map iudge 
after reaſon what is to be done foz the Com- 
minalty,and what is expedient fo: a peaceable 
conuerſation and neceſſary ſuſtentation of 
them, Buthozitte , that hee haue authozttte 
to make lawes, Fo: the Law is dertued of Li- 
gare, that is to ſap, to binde. But the ſentence 
of a wiſe man doth not bind the Comminalty, 
ik hee haue no rule ouer them. Yilo to euerte 
good law be required theſe pꝛoperties, that is 
to ſay, that it bee honeſt, rightw ſe, poſſible tn 
tt ſeife , and after the cuſtome of the countrie , 
conuentent fo: the place and time, neceſſarte, 
p2ofitable and alfo manifeſt, that it be not caps 
tious by any darke ſentence , ne mixt with any 
p2iuate wealth, but all made fo2 the common 
wealth, Ind after Samt Bridger in the 4.booke 
in the hundred twenty nine chapter, Euerte 
good law is oꝛdained to the health of the ſoule, 
and to the fulfliling ofthe lawes of God, and 
to induce the people to flie eutil deſires and to 
do good wozkes. Fiſo the Cardinall of Came- 
rer Wziteth, whatſoeuer ts righteous in the 
law of Man, is righteous in the law of God, 
Foz euer mans Law muſt bee conſonant to 
the Lawe of God, Ind therefo:e the Lawes 
ot᷑ Pzinces.the commaundements of pzclates, 
the ſtatutes of comminaltyes,ne pet the Oꝛdi⸗ 
nance of the Church ig not righteous noz obltz 
gato2y,but it be conſonant to the law of __ 
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Ind of ſuch a Law of man that is conſo⸗ 
nant to the Lawe of God, tt appeareth who 
bath right to landes and goods, and who not: 
Foz whatſoeuer a man heth by ſuch lawes of 
man, hee hath righteouſly , Ind whatſoeuer 
— had againſt ſuch Lawes, is vnrighteoullie 

d 


Fo: lawes of man not contrarte to the law 
of God, noꝛ to the law ot reaſon, muſk bee ob⸗ 
ſerued in the la w of the ſoule: and he that de⸗ 
ſpiſeth them, deſptſeth God, and reſiſteth god. 
And furthermoze as Grat an ſaith, becauſe euil 
men keare to offend fo2 feare of patne. Theres 
koꝛe it was neceſſary that diuers patnes ſhould 
be oꝛdeined koꝛ diuers offences, as Phiſitions 
oꝛdeined diuers remedies fo: ſeueral diſeaſes. 
And ſuch paines be 02detned by the makers of 
Lawes,after the neceſſitte of the time , and afs 
ter the diſpoſition of the people. And though 
that law that ozdetned ſuch paines hath ther: 
by a confo2matte to the law of God, ( foz the 
law of God commaundeth that the people ſhal 
take away euill from among themſelues ) 
pet they belong not ſo much to the Law of 
G O D, but that other paines ( landing the 
firſt pꝛinciples) might bee o2detned and ap- 
pointed therefoze,that is the law that is called 
— p2operly the Law Pollttue, and the law 
of man. 

And the Philoſopher ſaid in þ third booke of 
his Ethikes that the intent ofa maker of a law 
is to make the people good, and ta bring them 
to vertue, Ind although J have ſomewhat in 
a generali ſhewed thee * 

g- 
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England is groũded. (Foz of neceſſity it muſt 
bee grounded of the ſaid lawes , that is to ſap, 
ofthe law eternall,of the law of reaſon, and of 
the lam ol Hod.) Neuerthcleſſe, I p2ay thee 
ſhew me moze ſpecially wherupon it ts groun⸗ 
ded as thou thinkeſt, as thou befoze haſt pꝛo⸗ 
miſed to doe. 

Stu. I will with good will doe thertn that 
lyeth in mee, koz thou haſt ſhewed mee a right. 
plaine, and ſtraight way therto.Therfoze thou 
halt vnderſtand that the lawe of Eng land is 
grounded bpon ſire pzinctpall grounds. Firſt 
tt is grounded on the Law of Reaſon. Secod- 
lx, on the Law of God. Thtrdlp, on diuers ge⸗ 
nerall Cuſtomes of the Realme. Fourthiy. on 
diuers Principles Þ be called Maximes. Fifths 
ly,on diuers particulet Cuſtomes. Hixtly,on 
dtuers Statures made tn Parliamentes by the 
king, and by the Common Counſell of the 
Kealme.Of which grounds J ſhall ſpeake by 
oꝛder as they be rehearſed befoze. Ind rſt of 
the Law of Reaſon. 


g Ofthe firſt ground of the Law 
of England. 


Cap. 5. 

He firſt groũd of the law of England ts 

| 8 Law of Reaſon, wherof thou haſt treat⸗ 
ed befoze inß 2. Chap. the which is kept 

in this Realme, as it is in all other Realmes, 
E as of neceſſity tt muſt needs be(as thou haſt 
(aid befoze.,) Doct. But I would know what 
is called the law of Nature after the lawes of 
England, 
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England St. It ts not vſed among them that 
be learned in the lawes of Gngland to reaſon 
wyat thing is comanded 02 pꝛohibued by the 
law of nature, a what not, but all the reaſoning 
in that behalte is vnder this maner. Is whe as 
ny thing is grounded vpon the law of nature, 
they ſay,that reaſon wil þ ſuch a thing be done, 
it u be p2ohibtted by the law of nature, they 
ſay it ts againſt reaſon, 02 that reaſon will not 
ſuffer that to be done. Doct. Then I pꝛay thee 
ſhew me what they that be learned in the laws 
of the realme hold to be commaunded oz pꝛohi⸗ 
bited by the law of nature, vnder ſuch termes 
and after ſuch maner as is vſed among them 
that be learned tn the ſatdlawes. | 
St. There be put by thi that be learned in the 

lawes of England two degrees ofthe lawe of 
Reaſon,thatts to ſay,the law of reaſon prima» 
ry, s the law of Reaſon ſecundary, by the law of 
reaſon Primar y be pzohtbited in the Lawes of 
Englid murther (that is the death of him that 
is innocent) pertury, diſceit, bzeaking of the 
peace, a many other like. And bythe ſame lau 
alſo it is lawfull foz a man to defend htmſelfe 
againſt an vntuſt power fo he keepe due circũ⸗ 
ſtance. Ind alſo if any pꝛomiſe be made by man 
as to the body, it is by the law of reaſon votde 
inthe lawes of England. The other is called 
the law of Seciidary reaſon, the which is deut- 
ded into two bzanches, that ts to ſap, into the 
lawes of a Secundary reaſon generall,and ints 
a law of Secũdary reaſon particuler, The law 
of a Secundary reaſon generall is grounded 
and dertued of the generall Law: , oy generall 

5 cuſtome 
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cuſkome ot pꝛopertie, whereby goods moue able 
E vnmoueable be bzought into a certame pꝛo⸗ 
— oy _ — map _ bis owne 

ing. And by this bzaunch be pzohibited in 
the lawes of England diſſeiſons, treſpaſſe in 
lands a goods, reſcuſſe, theft,vnlawfull with= 
holding of an other mans goods # ſuch other. 
And by the ſame law it is a ground in the law 
of England that ſatiſkaction muſt be made foz 
a tr , and that reſtitution muſt bee made 
of ſuch goodes as one man hath that belong to 
an other man, che debes muſt be patd, couenits 
fulfilled, and ſuch other. Ind becauſe diſſei⸗ 
ſons, treſpaſſe in landes and goods, theft, and 
other had not beene knowen it the law of pꝛo⸗ 
pertte had not beene oꝛdatned: Therefoze all 
things that be dertued by reaſon out of the ſaid 
law of Property, be called the law ofreaſon ſe⸗ 
cundarie generall,foz the lawe of P2operty is 
generally kept in all our countries, 

The law of reaſon ſecundary perticuler , ts 
the law that is dertued bpon dtuers Cuſtomes 
generall and particuler, # of diuers Maximes 
and Statutes 02detned in this realme. Ind it is 
called the law of reaſon ſecundarie particuler, 
becauſe the reaſon tn that caſe ts deryued of 
ſuch a Law that is onely helden fo: Lawe in 
this Realme, and in none other realme, 

Doct. I p2ay thee ſhew me ſome ſpectal caſe 
of ſuch alawe of Reaſon ſecundarp particulex 


foz an example, Stu, There is a law in Engs * 


land, which is a law of cuſtome , that if a man 
take a Diſtreſſe lawfully , that he ſhall put it in 
pound ouert,there to xremazne til hee bee _ 


» 
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fled of that he diſtreined foz, Ind then there⸗ 
vpon map bee aſked this queſtion, that if the 
beaſts dye in pound fo: lacke of meat, at whole 
peril dye they, whether dye they at the perill of 
him that diſtreined, oz of him that oweth the 
beaſtes? D. Jfthelawbee as thou ſapeſt and 
that a mi fo a iuſt cauſe taketh a diſtreſſe, and 
putteth it in the pound Ouert, and no Lawe 
compelleth him that diſtreineth to gtue them 
meate, then it ſeemeth of reaſon that ik the dy⸗ 
ſtreſſe dye in pound foz lacke of meate, that u 
dyed at the peril ol him that oweth the beaſts, 
and not of him that diſtreined, fo2 tn him that 
diſtreined there can be aſſigned no default, bus 
tn the other may be aſſigned a default , becauſe 
the rene was vnpayed. Stu. Thou haſt giuen 
a true iidgement, and who hath taught thee to 
doe ſo, but reaſon derived of the ſayd general 
cuſtom?. Ind the lawe is fo full of ſuch ſecun⸗ 
dary reaſons deriued out of the generall Cus 
ſtomes and Yartmes of the realme,that ſome 
mẽ haue affirmed that al the law of the realm, 
is the law of reaſon, But that cannot bee pꝛo⸗ 
ued as me ſeemeth, as I haue partly ſhewed 
defozeandmoze fully will ſhew after. Ind te 
is not much vſed in the lawes of England , to 
reaſon what law is grounded vpon the Lawe 
of the firſt reaſon Pꝛimary, oz onthe Lawe 
of reaſon ſecundarte, fo: they bee moſt coms 
monly openly knowen of them ſelfes, but fo 
the knowledge of the Lawe of reaſon ſccuns 
darie is greater diſticultie, and therefoze there⸗ 
in dependeth much the maner and fozme of ar⸗ 
guments inthe __ 7 _ 
| , n 
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Ind it is to be noted that all the dertuing of 
Beaſon in the Law of England pꝛoccedeih of 
the firſt pꝛincipais of the law, oz of ſome thing 
that is dertued of them: and thercfoze no man 
may right wiſely tudge ne groundly reaſon in 
the lawes of England it he be ignoꝛant in the 
firſt pꝛincipals, Aiſo all btrdes,fowles, wilde 
beaſtes of fo:xc(ts and warren,# ſuch other be 
excepted by the ſawes of England out of the 
ſatd general law and cuſtcme of pzoperty. Foz 
by the lawes of the reatme no p2operty may be 
of the in any perſon, vnieſle they be tame. Ne- 
uertheleſſe the egges of Hauks herons, oʒ ſuch 
other as build in the ground of any perſon, be 
a diudged by the ſatd lawes to belong to hun 
that oweth the ground. 


q Of the ſecond ground of the law of England. 


Cap. 6. 

He ſecond groũd of the law ol England 

is the law of God, a ther toe foʒ puniſhs 

ment of the that offend againſt the Law 
of God, it ts enquiredin many courts in this 
realme, tt any hold any optmons ſecretly oz in 
any other maner againſt the true catholike 
faith. And alſo if any general cuſtome were dts 
recip againſt the law of God,o: if any ſtatute 
were made directly againſt it: as u were o2dets 
ned that no almes ſhould be giuen foz no nes 
ceſſity. the cuſtome # ſtatute were void. Neuer- 
theleſle the ſtatute made in ỹ xxiij. yere of king 
Ed.. wherdy it is oꝛdemed that no mã vnder 


paine of impzilonment ſhal giue any almes to 
any 


* 
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any valtant beggersþ may well labour, þ they 
may ſo be compelled to labour fo: then luing, 
is a good ſtatute,fo2 it obſerueih the intent of 
the law of God. Ind alſo by authoztty of this 
law there is a ground in the laws of England 
that he that is Accurſed ſhal maintatne no ac⸗ 
tion in ß kings court, except it be in very fewe 
taſes ſo þ the ſame excommunicat:on be cet tili⸗ 
ed befo:e the kings tuſtices in ſuch maner as 
the law of the Realme hath appointed, and by 
the authouty alſo of this ground, the lawe of 
England admitteth the ſptrituali tur iſdiction 
of Diſmes & offcrings, Ind of al other things 
that of right belong vnto it, and recetueth alſo 
al laws of the Church duly made and that ex⸗ 
ceed not the power of them p made them Inſo⸗ 
much that in many caſes it behoueth the kings 
5 to tudge after the laws of the church. 
o. How map that be, that the kings Juſtices 
ſhould tudge in the kings courts afrer the law 
of the church? fo it ſeemeth that the Church 
ſhould rather giue tudgment tn ſuch things as 
tt may make lawes ot, tyẽ the kin; s Juſtices, 
St. That may bee done in many caſes whereof 
I ſhal foz an example put this caſe, If a writ of 
right of ward be bzought of the bodte ac. Ind 
the tenant cdfeſſing the tenure. e the nonage of 
the tnfant,ſatth,that the infant was maried in 
his aunceſters dates ac. whereupon xtj. men be 
ſwozne which giue this verdict, that the infant 
was marted in the lite of his aunceſtour , and 
that the woman in the life of his aunteſtour 
ſued a deuoꝛce, wherupon ſentence was giuen 
that thee ſhould bee devozced, and that the 
B tt, hetre 
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heire appealed , which hangeth pet bndiſcuſſed 
p2aping the ayde of the Juſtice to know whe⸗ 
ther p tafant in this caſe ſhalbe ſatd marted oz 
— — the lawe ol the Church be p 
the ſapd ſentence ol Diuoꝛce ſtandeth in his 
ſtrength and vertue vntill it be adnulled vpon 
the ſatd appeale: That the infant at the death 
of his gunceſto; was vnmaried becauſe þ firſt 
mariage was adnulled by that diuoꝛce, and if 
the law of the church be that the ſentence of the 
diuozce ſtandeth not in effect till it bee affirmed 
bpon the ſatd appeale, then is the tnfant vet 
marted , ſo that the value of his mariage can- 
not belong bnto the Lo2d,end therfoze in this 
caſe iudgement conditional ſhal be giuen ac. 
in ltkewitle the kinges Juſtices in many other 
caſes ſhall tudge after the law of the Church, 
ltke as the ſptrituall tudges muſt in many ca⸗ 
ſes, toꝛme their iudgmẽt after the kings laws. 
D. How map that be, that the ſpiritual! Juds 
ges ſhould iudge after the kings laws. I pꝛar 
thee ſhew mee ſome cettaine caſe thereof. Stu. 
Though it be ſomewhat a digreſſion from our 
firſt purpoſe , yet I will not withſap thy de⸗ 
fire , but will! with good will put thee a caſe 03 
twothereof, that thou maiſt the better percetue 
what I meane. Jf B.e B. haue goods tointiꝝ 
and A. by his laſt will be queath his poztton 
therein to C. maketh the ſatd B. his Execu- 


toꝛ E dyeth, and C. aſhech the execution of this 


will in the ſpirttual court : In this caſe Þ Jud⸗ 
es there be boũd to tudge that wil to be void, 
uſe it is void by the lawes ol this realme, 

and likewiſe if a man bee 3 
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wil to be bold, as the law of the realme is that 
tt is, and pet there is no ſuch law of loꝛfauturt 
of goods by outlawzp in the ſptritual law, 


Of che third ground of the Law of England, 


Cap. 7. 
He third ground of the law of England 
ſtandeth vpon dtuers General cuſtomes 
of olde time vſedthzough all the realme 
Which haue btn accepted a appꝛoued by our ſo⸗ 
ueraigne loꝛd the king a his 6,8 all 
bts ſubiecs, e becauſe the ſaid cuſtomes be nei⸗ 
ther againſt the law of God, noz the Lawe of 
reaſon , and haue bin alway taken to bee good 
_ neceſſarie fo; the common wealth of al the 


plesthat be called Maximes which alſo take ef- 
fect by the old cuſtome of the Realme,{as ſhal 
appeare tn the Chapter next following ) des 
pendeth molt „ this reaime, 
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And therkoꝛe our ſoueraigne L oꝛd the king at 
his Coꝛonation among other things taketh a 
ſolemne Path, that he ſhal cauſe al the cuſtoms 
of his Reaime faithfully to be obſerued. Do. J 
p2ay thee ſhe w me ſome of thele generall Cu⸗ 
ſtomeg. St. I will with good wit,x firſt I ſhal 
ſhew thee how the Cuſtome ofthe Realme is 
the very ground of diuers Courtes tn the 
realme,that is to ſav, ot᷑ the Chauncery, of the 
A. bench, ok the common place, and the Eſche⸗ 
quer, the which be Courts of recoꝛd, becauſe 
none map (it as judges tn theſe courts but by 
the kings letters patents. Ind theſe courtes 
haue dtuers authoztties , whereof it is not to 
treate at this tune. Other courts there be alſo 
only grounded by ß cuſtome of the realme, that 
bee ot much leſle authoztty then the courtes be⸗ 
foze rehearſed. Is in euery Shire within the 
reaime, there ts a court that is called the cofity, 
E an other that tscalled the ſherifs Tone, and 
in euery mano: is a court that is called a court 
Baron. And to euer fatre # market is incidẽt 
a Court that is called a Court of Pipowders. 
And though in ſome ſtatutes is made mention 
ſometime of the ſaid courts, pet neuertheteſſe 
of the firſt inſtitution ofthe ſayd courts, a that 
ſuch courts ſhould bee, there is no ſtatute noz 
Lawe wiitten in the Lawes of England, 
And fo al the ground and beginning of þ ſayd 
courts depend vpon thecuſtome of the realme , 
the which cuſtome is of ſo high authoꝛity, that 
— ? ſayd courtes ne thetr authozittes may not 
altered, ne their names changed without 
Parliameit ö 
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Nſo by the olde cuſtome of the Realme no 
man ſhalt be caken,tmp2ziſoned, diſleiſed, noz 
othecwiſe diſtroted but he be put to anſwere by 
the Law of the land, a this Cuſtonie 1s conſir⸗ 
med by the ſtat ite of Magna charta cap. 26, 

Aiſo by the olde Cuſiome of the Realtme,al 
men great and final ſhall doe & recetue Juſtice 
in the kings Courts, and this cuſtome is con⸗ 
firmed by the ſtature of Marleb. cap. 1 

Alſo by the old Cuſtome of the Realme,the 
eldeſt ſonne is onely heire to his aunce ſtoꝛ, and 
ik there bee no ſonnes but daughters, then all 
the daughters ſhal be hcires. Ind ſo u ot 
Dilters aud other kinſwomen. Ind if there be 
neither ſonne, daughter, bzother, no: ſiſter,the 
ſhall the inheritance diſcend toß next kinſman 
92 kinſwoman of the whole bloud to him that 
had the tnheritance, of how many degrees ſo⸗ 
euer they be from him. Ind it there be no hare 
generall no: ſpectall,then the land ſhall eſcheat 
tothe Loꝛd of whom the land ts holden. 

Alſo be the oldcuſtome of the realme, lands 
ſhall neuer aſcend,o2 diſcend, krom the ſonne to 
the father oz mother, noꝛ to any other aunceſ- 
ter iu the right lyne, but it ſhall rather eſcheat 
to the Loꝛd ofthe fee. 

Aiſo ił any Auen haue a dun that is an 
Allen, and after is made Denizen, and hath an 
other ſonne and after purchaſeth landes and 
dyeth, the yongeſt ſonne ſhall inherite as heue, 
and not the eldeſt. 

Aſo it there be thꝛee bzethzen, a the middeſt 
bzother purchaſe Landes and dyeth without 
hetre of his body, the eldeſt bzother , 


as hetre to him 
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And not the ronger bꝛother. 
Ao tt land in fee imple diſcend to a mã by 
the part of his kather, a he dycth without hetre 
then the tance ſhal diſcend to 
of his father. Ind ie 
the part of his father, 
purchaleth the lands, it ſhali 
go tothe next heire of the fathers mother 
to the next heire of the 
hal rather eſcheate to 
& a mi purchaſe 


ſonnes mother, 
the Lo2d of the fe 
lands to hum a to his heires 


noz perſonaſ 
but rothe executozs, 
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the chatte ls reals # die , by that ſale oz gift the 
tntereſt of the wife is determined, oz els they 
ſhall remain to the wife if ſhe overliuc her huſ⸗ 
band, Yiſo the huſband ſhal haue al the inheri⸗ 
tance of his wife wherof he was ſeiſed in deed 
in the right of his wife during the eſpouſels in 
kee, oz in fee tatle general,foz terme of life, ił he 
haue any child by her to hold as tenant by the 
curteſle of Gngland, e the wife ſhall haue the 
third part of the inheritaunce of her huſband 
whcreofhe was ſeiſed tn deed oz in law after þ 
eſpouſels ac. But in that caſe the wife at the 
death of ber huſbãd muſt be of ß age of g.yeare 
02 aboue,oz els ſhe ſhall haue no dow. Doct. 
What if the huſbãd at his death be within the 
age of nine peres:S. I ſuppoſe ſhe ſhal yet haue 
her dower. Fiſo the old law a Cuſtome ofthe 
RKealme is, that after the death of euery tenant 
that holdeth his land by kuightes ſerutce , the 
L 02d ſhal haue þ ward # martage of the hetre, 
til the hetre come to the age of 21,yeres,#1f the 
heir in that caſe be of ful age at the deathofhis 
ance0}oz,the be ſhal pay to his lozd his reliefe, 
which at the common Law was not certatne, 
but vy the ſtatute of Mag. char. it is put in cers 
tein:that is to ſay,foz euery whole knights fee 
to pay C. 8. and foz a whole Barony to pay a 
C. marks fo; reliefe,o fo; a whole Erledom to 
pap a C.lt.and after the rate. Ind if the hetre 
of ſuch a tenant be a woman, s ſhe at the death 
of her anceſtoʒ be within the age of rittj.yeres, 
then by th: common law ſhe ſhould haue bin in 
ward onlytil 14 pere, but by þ ſtatut of Meſt. 
1. in ſuch caſe ſhe ſhall be in ward till 2 
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And if at the death of her aunceſter ſhe be of þ 
age of 14. pere 02 aboue, ſhe ſhalbe out of ward 
though the lands be holden of the king, e then 
ſhe ſhall pap reliet᷑e as an hetre male (hall. 

Fiſo oflands holden in Socage, it the aun⸗ 
ceſter die, his hetre being within the age of 14. 
peres, the next fricnd of the heite to whom the 
inheritance map not diſcẽ d ſhal haue the ward 
of his body and lands, till he ſhall come to the 
age of 14. yeres, and then hee may enter. Ind 
when the hetre c6meth to the age of xxi. yeres, 
then the garde in ſhall yeld him an accompt foz 
the p2ofits thereof by him receiued. 

Fliſo ſuch an hetre in ſocage fo: his reliefe 
ſhall double his rent to the Loꝛd the pere fol- 
lowing the death of his aunceſter: Is if his 
aunceſter helde by xij. d. rent, the hene tn the 
pere following ſhall pay the xtj.d. fo: his rent, 
and other xtj.d.fo: his reltefe,and the relicfe he 
muſt pap though he be within age at the death 
of his aunceſter, 

Aſo there is an old Law and Cuſtome in 
this Realme,that a freehold by way of feoffe: 
ment, gitt, oꝛ leaſe,paſſeth not, without Liuerp 
of ſein be made vpõ ß land accoꝛding, though 
a deed of feoffement be therof made and deliues 
red: But by way of ſurrender, particion, and 
eſchange,afrechold may paſſe without liuerie. 

Alſo it a man make a will of land wherofhe 
ts ſetſedin his demeſne as of fee, that will ts 
void: but if it had ſtand in feoffees hand, it had 
bin good. Ind alſo in London ſuch a will is 
good by ß cuſtome ofthe City it it be inrolled. 
. 
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by the law, and theretoze it may paſſe without 
anyliuery of ſeiſon: but otherwiſe it is of a 
ſtate foz terme of lit᷑e fo2 that it is a freehold in 
the law. and therefoze uuery mult bee made oz 
cls the freehold paſſeth not. 

Fiſo by the old Cuſtome of the realme, a mi 
may diſt rain foꝛ a rent ſeruice of comon right. 
Ind alſo foz a rent reſerued vp6 a gift in taule, 
a leaſe koꝛ terme of life, of pc-es, # at will, e tn 
ſuch caſe the Lozd map diſtre ine the beaſtes of 
tenants,as ſoone as they come vp6 the grofd, 
but the beaſts of ſtrangets that come in but by 
maner of an eſcape, he map not diſtrein til they 
haue bin leuant  couchant vpon the ground: 
but foz debt vpd an obligation, no vpd a con⸗ 
tract no fo2 accompt ne pet fo2 arrerages of 
accompt, noꝛ foz no maner of treſpaſſe, reparas 
ttons,no: ſuch other, no man may diſtreine. 

Ilſo by the old Cuſtome of the reaume al ifs 
ſues that ſal be toined betwixt parte a partie 
in any court of recozd within the realms;cxcept 
a fewe whereof it needeth not to treat at this 
time, muſt be tried by xtj.free and lawful me of 
the viſne that bee not of affinity to none of the 
parties. Ind in other courts that bee uot of re⸗ 
co3d,8s tn þ coũty, court boron, hundzeds ſuch 
other like, they ſhall be tried by the Othe of the 
parttes,* not otherwiſe, vnleſſe the parties aſ⸗ 
ſent that it ſhall be tried by the hqmage, Ind ie 
is to be noted that Lo do, barons, s al piers of 
the Realme bee excepted out of ſuch trials i 
they will, but ik they will willully be ſwozne 
therein , ſome ſay it is no erroꝛ. Ind they may 
if they will haue a wit out of the n 
re 
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rected tothe ſhirike commaunding him that he 
ſhall not impa nel them vpon no enqueſt. 

And of this that is ſaid befoze it appeareth 
that the cuſtomes afozeſapd no; other like vnz 
tothem, whereof be very many in the lawes of 
England, cãnot be pꝛoued to haue the ſtrength 
of a law onely by reaſon . Fo: how map it be 
p20ued by reaſon that the eldeſt ſonne ſhal on- 
ly tnherite his father , e the yonger to haue no 
part, oꝛ that the huſband ſhall haue the whole 
land fo: terme of his lite as tenant by the cur⸗ 
teſle in ſuch maner as befoze appeareth, and 
that the wife ſhall haue one ly the third part in 
the name of her dower, s that the huſband ſhal 
haue al the goods of his wife as his owne,and 
that if her dye liuing the wife , that his execu⸗ 
toꝛs ſhall haue the gaods, and not the wife: all 
theſe and ſuch other cannot be pꝛoued onely by 
reaſon that tt ſhould be ſo and no otherwiſe, als 
though they bee reaſonable, and that with the 
cuſtome therein vſed fuffiſeth in the Law, and 
a ſtatute made againſt ſuch generall cuſtomes 

to be obſerued, becauſe they be not mere⸗ 
iy the law of reaſon, 

Alo the lawe of pꝛoperty is not the lawe of 
r-aſon, but a law of cuſtome howbeit that it is 
kept, and is alſo right neceſſary to be kept in al 
realmes and among al people, and ſo it may be 
numb:ed among the generall cuſtomes of the 
real me, e ii is to vnderſtand that there is no 
ſtatute Þ treateth of the beginning of the ſayd 
cuſtoms, ne why they ſhould be holds foz law, 
and th:refoze after them that be learned in the 
laws of the tealm, the old cuſtome of the _ 


e 
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is the onely and ſufficient authozity to them in 
that behalfe, and I pzay thee ſhew mee what 
Doctoꝛs hold therem, that is to ſay, whether a 
cuſtome onely bee a ſufficient authoꝛity of any 
law. Do. Doctoꝛs hold that a lawe grounded 
vppona cuſtome is the molt ſureſt Lawe , but 
this thou muſt alwates vnderſtand therewith 
that ſuch a cuſtome ts neither contrary to the 
Mp en — tots 
I p2zay mee t 

mes of the law of Gngland whereof thou haſt 
made mention bekfozein the 4. Chapter. Stu. I 
wil with good will, 


q Ofthe en of the law of England. 
8 


ap. 8, 
4.grofid of the law of England tans 
deth tn dtuers Principles that be called in 
the law, Maximes,the which haue btn al⸗ 
watestakenfo: law in this realme, ſo that it is 
not lawful fo: any that is learned to deny cht: 
koz euery one of thoſe Meximes is ſuff.ciens 
authozity to himſe ite. Ind which is a Max⸗ 
ume. and which not, ſhall alway be determined 
be the Judges, and not by 12. men. Ind it nee⸗ 
deth not to aſſigne any reaſon , why they were 
fir} recetued foz Marimes foz it ſufficeth that 
they be not agatuſt the law of reaſon , no2 the 
law of God , o that they haue alway bin taken 
fo; a law. And ſuch Maximes be not only hol⸗ 
denfoz law, but alſo other caſes lie vntothe, 
and all things that neceſſarily follow the 
ſaws, are to be reduced to ttke law, 
molt cdmonly there be aſſigned ſome reaſds 02 
con⸗ 
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conſideration why ſuch Maxtmes be reaſona⸗ 

ble, to the intent that other caſes libe map the 

moꝛe conuententiy be applyed tothe. Ind they 

be of the ſame ſtrength and cfc> in the law as 
ſtatutes be. Ind though the gencral Cuſtome 

of the realme be the ſtrength a warrant ofthe 

ſaid Yartmes as they be of the generall Cu⸗ 
Gomes of the reaime, pet becauſe the ſaid gene: 
ral cuſtomes be in maner knowen thꝛough the 
Kealme aſwell to them that bee vnlearned as 
learned, and may lightly be had # knowen, and 
that with little ſtudy, And the Maxunes bee 
only knowen in the Kings Courts, oꝛ among 
them that take great ſtide in the Law of the 
Realme, and among few other perſons. Ther⸗ 
foze they bee ſet in this w2tting fo2 ſeuerall 
groundes, and hee that liſteth map ſo accompt 
them, oz ik he will, he mop take them foz no 
ground. at᷑ter his pleaſure. Of which Maxi⸗ 
mes J ſhall hereafter ſhew thee part. 

Firſt there is a Maxime, that Eſcuage bn- 
certain? maketh knights ſeruice. 

Aſo there is another Maxime, that Eſcuage 
certatne maketh ſocage. 

Aiſo that he that holdeth byCaſtel gard, hol⸗ 
d2th by knights ſeruice,but he Holdeth not by 
Eſcuige, Ind that he that holdeth by xx. s.to 
the gard ofa caſtel holdeth by ſocage. 

Aſo there is a Maxime, that a Diſcent ta⸗ 
keth away an entrie. 

Alſo, that no Preſcription tn landes maketrh 
a right. 

Fiſo,fhata Preſcription of rent and p2ofits 
a pꝛender out of land,maketh a right, - Alle 
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Aiſo that the limitation of a pꝛeſcription ge⸗ 
nerally taken, is fromthe time that no mans 
minde xunneth to the contrary, 

Alſo that aſſigues may be made bpon lands 
giuen in fee , fo terme of lite, oz fo2 terme of 
yeres though no mention be made of aſſignes, 
and the ſame law is of a rent that is graunted, 
but otherwile it is of a warranty and of a co⸗ 
uenant. 

Aiſo that a condition to auoide a freehold 
cannot be pleaded without deede, but to auoid 
a gift of chattell it may bee pleaded without 
deed, 

Alſo that a releaſe 02 confirmation made by 
htm that at the time of the releaſe z confir- 
mat ion made, had no righe, is void in the law, 
though a right come to him after, except it bee 
with warranty. aud then 1B ſhall bar him ot all 
— that hee ſhall haue after the Warrantie 


m that a tight oꝛ title of action that onelp 
dependeth in act on, cannot be giuen noz grans 
ted to none other but onely to the tenant of the 
ground,o: to him that hath the reuerſlon oz res 
matnder of the ſame. 

Allo that in an action of debt bp6 a contract, 
the defendant may wage his lawe, but others 
wiſe it is vpon a leaſe of landes foz terme of 
peres 02 at will. 

Aſo if that any exigent incaſe of felony bee 
awarded againſt a man:he hath thereby fozth- 
with fozfetted his goods tothe king. 

Fiſo if the ſonne bee attainted tn the life of 
the father,and after er — his — 
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of pardon ofthe king, and after the father dy⸗ 
eth: In this caſe the land hall eſcheate to the 
Lo2d of the fee, inſomuch that though he haue 
a yonger bzother,yer the land (hail not diſcend 
to him:foʒ bythe attatnder of the clder bzother 
the bloud ts cozrupt,and the father, in law died 
without heire. 

Fiſo,ifan Abbot oz a P2102 alten the lands 
of his houſe and dyeth, in this caſe,though his 
ſucteſſoʒ haue right to þ lands, pct hee mapnot 
enter, but hee muſt take his action that is aps 
pointed him by law. 

FIlſo,there ts a Maxume tn the law, that if a 
villaine purchaſe lands and the Loꝛd enter, he 
ſhal entop the land as his owne: but it the vil⸗ 
laine alien betoꝛe the Loꝛd enter, the alienation 
is good. And the ſame law is of goods. 

Aſo, it a man ſteale goodes to the value of 
t welue pence 02 aboue it is felonie, and he ſhal 
dye fo2 it. Ind it it bee vnder the value of x1, 
pence, then it is but petite larceny, and he ſhal 
not dye foꝛ it, but (hall be otherwiſe puniſhed 
after the diſcretion of the Judges, except it 
bee taken from the Perſon, fo2 if a man take 
any thing how litle ſoeuer it bee from a mans 
perſon felomouſlp, it ts called robbery a he ſhal 
dye fo: it. 

Ilſo,he that ts arraigned bpon an Indite⸗ 
ment of felonte ſhall bee admitted in fauour of 
life to challenge xxxvi. Jurours peremptozi⸗ 
lie, bur it hee challenge any aboue the num- 
ber, the lawe taketh him as one that hath re- 
fuſed the Lawe,becauſe hee hath refuſed th:ee 
whole enqueſtg,aud herefze be tall ee: bt 
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with cauſe hee may challenge as many as hee 
bath cauſe of challenge to. Ind kurther it is to 
be vnderſtood, that ſuch peremptozy challenge 
ſhal not be admitted in appeale becauſe it is at 
the ſutte of the partie. 

Fiſo,the land of euery man is inthe law en- 
cloſed from other, though it lye tn the opt fletd, 
Ind therfoze if a man do a treſpaſſe ther in, the 
wzit ſhail be Quare clauſum fregit. 

Allo the rentes, commons of paſture, of tur- 
bary, reuerſlons, remainders, noz ſuch other 
thinges which lye not in manuell occupation, 
map not bee giuen noz graunted to none other 
without wziting. 

Flſo that he that recouereth debt 02 dama⸗ 
ges in the Kinges Court by ſuch an action 

a Capias lay into the Pꝛoceſſe, may 
within a peare after the recouerp, haue a Ca- 
pias ad ſatisfac endum to take the body of the 
defendant, and to commit him to pꝛiſon till hee 
haue paide the debt and damages: but ik there 
lap no Capias in the firſt adion, then the plain- 
tife al haue no Capias ad ſatisfaciendum, hut 
mult take a Fieri facias, oʒ an Elegit within the 
peare 02 a Scire facias after the yeare, oʒ within 
the peare if he will. 

Ao, it a releaſe 02 confirmation be made to 
him, that at the time of the releaſe made, had 
nothing in the land ac. The releaſe 02 conlir⸗ 
mation ts voide, except incertaine caſes,as to 
vouch,and certatne other which need not here 
to be remembꝛed. 

Fiſo there is a Maxime in the law of Eng⸗ 
land, that the King may diſleiſe no man, ne 

C g., that 
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that no man may diſſetſe the king, ne pull any 
reuerllon oz rematndcr out of him, 

Nſo the kinges excellency is ſo high in the 
law, that nofreehold map be giuen tothe kung 
ne — dertued from him , but by matter of Res 
coꝛd. 

Fiſo there was ſometime a Maxime and a 
law in England, that no man ſhould haue a 
wꝛit of right, but by ſpectall ſun to the King, a 
fo: a fine to bee made in the Chauncerie fox it. 
But theſe Yarimes bee changed by ß ſtatute 
of Magna charta Cap. 16.where tt is ſaid thus. 
Nulli negabimus, nulli vendemus rectũ vel iu- 
ſtitiam. And bythe wozds Nulli negabimus, a 
man ſhall haue a wit of right of courſe in the 
Chauncerie without ſutng to the King fo: it. 
Ind by the woꝛds Nulli vẽdemus, he ſhal haue 
it without fine:# ſo many times the old Maxt⸗ 
mes ofthe law bee chaunged by ſtatutes. Aiſo 
though tt bee reaſonable that foz themanyfold 
dtuerſities of actions that be in the Lawes of 
England, that there ſhould be dtuerſittes of 
P2oces,as in the real actions after one mancr 
and in perſonall actions after an other maner: 
Pet it cannot be pꝛoued meerely by reaſon, that 
the ſame Pꝛoces ought to bee had and none o⸗ 
ther: fo: by Statute it might be altered. Ind 
ſo the ground ofthe ſatd Pꝛoces is to bee re⸗ 
ferred onely to the Maximes and Cuſtoms of 
the Realme . \ 

And J haue ſhewed thee theſe Marimes 

befoze rehearſed, not tothe intent toſhewtthee 
ſpetially what is the cauſe of the law in them,. 
foz that would aſke a great nt” - 
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haue ſhewed them only to the intent that thou 
mayſt percetue that the ſatd Maxtmes # other 
like , map bee comentently (it foz one of the 
grounds of the lawes of England, Mozeouer 
there be dtuers cauſes, wherof I am in doubt 
whether they be onely Maximes of the Law, 
oz that they be grounded vpon the law of rea- 
ſon , wherein 74 p2ap thee let mee heare thine 
opinion. 

Do, I p:ay thee ſhew thoſe caſes that thou 
meaneſt, and J ſhall make thcz anſwere theres 
in as I ſhall ſee cauſe. 


q Hereafter follow diners caſes, wherein the 
Student doubteth whether they be only Maxi- 
mes of the Lawe , or that they bee 
grounded vpon the Law 
of reaſon, 


Cap. 9. 


He Law of England is. 5; tf a man com⸗ 
mand another to do a treſpaſſe, a he doth 
it, that the commaunder is a treſpaſſer. 

And J am in doubt whether that it be one⸗ 
ly by a Maxime of the law, oz that it be by the 
law of reaſon. 

Flſo, I am in doubt vpon what Law it is 
grounded, that the acceſſo2p ſhall not be put to 
anſwere befozethe pzincipall ⁊c. 

Fiſo,the law is that if an Abbot buy a thing 
that commeth to the ve of the houſe,and dieth, 
that his ſucceſſo; ſhall be ed. Ind J am 
ſomewhat in doubt vppon * ground _ 
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law dependeth. 

Alo, that he p hath poſſeſſid of land though 
it be by diſſeiſin hath right againſt al men, but 
agatnſt him that hath right. 

Itſo,that if an acti6 real bee ſued againſt a- 
ny man that hath nothing tn the thing deman⸗ 
ded. the wit ſhall abate at the common law. 

Aſo, that the altenation of the tenant hang: 
ing the wꝛit noz his entrie tuto religiõ, oz it he 
be made a knight, 02 it ſhe be a woman a take 
an huſband hanging the wzit , that rhe Wu 
ſhall not abate, 

Aſo, it land &@.rent that is going out of the 
ſame land, come into one mans hand of like e- 
ſtate, and like ſurcty of title, the rent is ex- 
tinct. 


Alſo, it lande diſtend to him that hath right 


to the ſame land befoze, hee ſhal l be remuted to 
his better title it he will. 

Flſs,tf two tytles be concurrant together, 
that the eldeſt title ſhall be pꝛeferred. 

Alſo, that every man is bound to make re- 
compence fo ſuch hurt as his bes ſts ſhal do in 
the cozne 02 graſſe of his neighbour, though he 
know not that they were there. 

Alſo it the demandant oꝛ pla intite hanging 
his AV2it will enter into the thing demaun⸗ 
ded, his Wu ſhall abate. Ind it is many 
times very hard 4 of great difficulty to knowe 
what caſes of the Law of England be groun- 
ded vpon the law of reaſon , and what vpon 
cuſtome of the Realme, and though it bee hard 
to diſcuſſe tt, it is very neceſſary to be knowen, 
koz the knowledge of the perfect reaſon > 
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law: # tf any mã thinke that thefe caſes befoze 
rehearſed be grounded vpon the law ol reaſon, 
then he may rekerre them to the firſt ground of 
the law of England, which is the law of rea⸗ 
ſon, wherol is made mention in the 3. Chapter. 
And ik any man thtnkethat they bee grounded 
bpon the law of cuſtome, then he may refer the 
to the Maximes ofthe law, which be aſſigned 
koꝛ the third ground of the Law of England, 
wherof mention is made in the 8. Chap.as bes 
koꝛe appeareth. 

Do. But J vꝛap thee ſhew me by what au⸗ 
thoztty it is pꝛoued in the lawes of England, 
the caſes which thou haſt put befoze in the vtij. 
Chap,and ſuch other which thou calleſt Ma⸗ 
rimes ought not to be denied, but ought to be 
taken as Matimes. Foz ſitij they cannot bee 
pꝛoued by reaſonas thouagreeſt thy ſeife they 
cannot they may as lightly be dented as afftr- 
med, vnleſſe there be ſome ſufficient authozitte 
to appꝛoue them, 

Stu, Man ofthe cuſtomes and Martmes 
ofthe Lawes of England bee knowen by the 
bſe and the cuſtome of the realme ſo apparant- 
ly that it needeth not to haue any Lawe wits 
tenthereof, Foz what needethit to haue any 
Lawe wittten that the el deſt ſonne ſhall inhe⸗ 
rite his kather oꝛ that all the daughters ſhall 
tnhertitetogether as one hene, ik there bee no 
ſonne: 02 that the huſband ſhal haue the goods 
and chattels of his wife that ſhee Hath at the 
time of the eſpouſels,o2 after:oz that a baſtard 
ſhall noe tnhertte as heire, oꝛ the executours 
ſhall haue the diſpoſition of all the goods of 
C ui. their 
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thetr teſtatoz: and if there be no executoꝛs that 
the Oꝛdtnary ſhall haue it, a the herre ſhall not 
meddle with the goods of hts aunceſter, but if 
any particuler cuſtomes help hum. 

The other Maxime e cuſtomes of the lawe 
that be not ſo optly knowen among the people 
may be knowen partly by the lawe of Reaſon 
and partly by the bookes of the laws of Eng- 
land called Veares and Termes,and partly by 
dtuers Recozds remaining in the R. Courtes 
and in his Treaſo2y:and ſpecially by a booke 
called the Regiſter,# alſo by divers Statutes, 
wherein manp of the ſatd Cuſtomes # Mar:- 
mes be oft recited, as to a diltgent Searcher, 
will euidently appeare. 


Of the fifthground or the law of 
England. 


Cap. 10. 


He fifth ground of the Law of England 

ſtandeth in dtuers particuler cuſtoms v⸗ 

ſed in diuers counties, towns, cities, and 
Lo2dſhips in this realme, ñ̊ which particuler 
cuſtomes, becauſe they be not againſt the Law 
of reaſon noz the law of God, theugh they bee 
againſt the ſard generall Cuſtomes oꝛ Mart: 
mes of the law, pet neuertheleſſe they ſtand in 
effect and be taken fo: law, but if it riſe in qua⸗ 
ſton in the kings courtes , whether there be a⸗ 
ny ſuch particuler cuſtome 02 not, it ſhall bee 
tryed by rtj.men, and not by the judges, except 
the ſame particuler cuſtome bee of — 
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the ſame Court. Df which particuler Cus 
ſtomes, I haue hercafter noted ſome foz an ex⸗ 
amplle. 

Firſt chere is a cuſtome in Kent that is cal⸗ 
led Gauelkind that all the bꝛethꝛen ſhal mhe- 
rite together, as ſiſters at the common Law 

Alſo there is an other particuler Cuſtome, 
that is called Burghengliſh, where the roger 
ſonne ſhall mhertte betoʒe the eldeſt, and that 
cuſtome is in Nottngham. 

Alſo there is a cuſtome in the Citie of Lon- 
don, that kreemen there, may by their teſtament 
enrouled, bequeath their landes that ttey bee 
ſeiſed of to whome they wil, except to Moꝛt⸗ 
maine. And ikthey be Citizens and Freemen, 
that they may alſo bequeath their landes to 
Moztmaine. | 

Aiſo tn Ganelkird , though the father bee 
hanged, the ſonne ſhall tnherite. Foꝛ their cu- 
ſtome is, the Father to the bough,the Sonne to 
tlie plough. 

{ſo tn ſome Countries the wife ſhall haue 
the halfe ofthe huſbands lands in the name of 
her dowzp,as long as ſhe ltueth ſole. 

And in ſome country the huſband ſhal haue 
the halle of the tnheritance of his wife, though 
he haue no iſſue by her, 

Aſo in ſome Countrey an Jnfont when he 
is of age of xv. yeere may make a froffement , 
and the feoffement good Ind tn ſome Coun⸗ 
trey when he can meat an elle of cloth. 


Of che ſixth ground of the Law of 
England. 


Cap. 
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He ſirth groundok the Law of England 
ſtandeth in dwers Statutsmade by our 
'  Soueraigne Lozdthe king e his pꝛoge⸗ 
nitoza, a by the Lo2ds ſptittuall a tempoꝛali, 
and the Commons tn dtuers Parliaments, in 
Cuch caſes where the law of reaſon, the law of 
God,Cuſtomes, Yaximes, ne other grounds 
of the law ſeemed not to be ſufficient to puniſh 
euill men, and to reward good men. Ind J 
remember not that I haue ſcene any other 
groundes of the Lawe of England but oncly 
theſe that I haue befozeremembzed. Further⸗ 
mo2e it appeareth of that I haue ſapd befoze, 
that oft times two oz thzee grounds of the law 
ol Englad muſt be totned together oz that the 
plaintife can open a declare his right, as it may 
appeare by this example. Jf a man enter into 
an other mans land by fozce,and after maketh 
keoſtemẽt foz maintenance to defraud þ plain- 
tike krom his action: In this caſe it appeareth 
that the ſatd vnlawfull entrie is pꝛohibited by 
the Law of reaſon,but the plaintife ſhall reto⸗ 
uer treble damages , that ts byreaſon of the 
ſtatute made in the u. tere of lung H. 6.cap. . 
And that the damages ſhalbe ceſſed by xtj. mE 
that is by the cuſtome of therealme, Ind ſo in 
this caſe,th:ee grounds of thelaw of England 
maintaine the platntifes action. ' 
And ſo it is in dtuers other caſes that neede 
not to be remembꝛed now. Ind thus J make 
an end fo: this time, to ſpeake any of þ 
grounds ofthe law of England. D. J _ 
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thee koꝛ the great pame that thou hoſt teken 
ther em. Neuerthcles,fozaſmuch as tt appea⸗ 
reth that thou haſt ſaid befoze, that the learned 
men ofthe Lawe of England pꝛetend to very⸗ 
lie, that the Law of England wil nothing do, 
ne attempt a gainſt the law of Ri aſon, not the 
Lawe of God, J p2ay thee aunſwere mee to 
ſome Queſtions grounded vpon the Laiwve of 
England, how as thou thinkeſt the Law may 
ſtand with res ſon 02 conſcience in them, 

St, Put the caſe, and I ſhall make anſwere 
therein aſwell as JF can, 


q The firſt queſtion of the Doctor, of the Law 


of England and conſcience, 
Cap, 13, 


Haue heard ſay, that if a man that is bound 

in an Obligation pay the money, but hee ta⸗ 

kethno acquitance, 02 if he take one and tt 
happeneth htm to leeſe it, that inthatcaſe he 
ſhall becompelled by the Lawes of England 
to pay the money againe.Fnd how map it bee 
ſaid then, that that Law ſtandeth with rea⸗ 
ſon and conſcience : foz as it is grounded bp- 
onthe Lawe of reaſon, that debtes ought of 
right tobe paved, ſo it is grounded bpon the 
Lawe of reaſon (as mee ſcemeth) that when 
they bee payed, that he that payed them ſhould 
bee diſcharged. Stu, Firſtthou mult vnder⸗ 
ſtand that it is not the Lawe of Gngland, 
that if a man that is bound in an Obliga⸗ 


tion pay the monep . 
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he take acquaintance and leeſe it. that thercfoze 
the Law determineth that he ought of right to 
pay © monep eftſoones,ko; that law were both 
againſt reaſon and conſcience. But though it 
lu that there is a generali Maxime tn the lawe 
of England, that in an action of debt ſued by 
an Obligation , the defendant ſhall not plead 
that he oweth not the money, ne can in no wtſe 

hunſelke in that action, but hee haue 


might 
people: that is to ſap, that euery man by a 
Nude parol, and by a bare Auerrement ſhould 
auoid an Obligation. Wherfoze to auoid that 
inconuentence the law hath ozdeined,that as 
the defendant is charged by a ſufficient wꝛi⸗ 
ting, that ſo hee mult be diſcharged by luffict- 
ent wziting, 02 by ſome other thing of as high 


the people,rather then to particuler caſes : Hs 
in likewiſe the generall grounds of the law of 
England heede moze what ts good fo2 many, 
then what is good foz one ſinguler perſon ones 
iy. Ind becauſe it ſhould bee a hurt to many, 

if 
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if an Obligation ſhould bee ſo lightiy auotded 
by wozd , therefoze the Law ſpecially pzeuen- 
teth that hurt vnder ſuch maner as befoze ap⸗ 
peareth. And yet intendeth not noz commaun⸗ 
deth not, that the money of, right ought to bee 
payed agatne, but ſetteth a gener all rule which 
is good andneceſſary to al the people, and that 
euerye man map well keepe without it bee 
though his owne default, Ind if ſuch default 
happen in any perſon, whereby hee is without 
remedy at the common law, pet he map be hol- 
pen by a Subpena,and ſo he may in many other 
caſes where conſcience ſerueth foz hum, that 
weretoo long to rehearſe now. 

Do. But I p2ay thee ſhew mee bnder what 


maner a man map be holpen by cd ſcience. Ind 


whether he ſhall be in the ſame court 02 
tn an other. St. Becauſe it cannot bee well de⸗ 
ctared where a man ſhall bee holpen by conſcts 
ence a where not, but it bee firſt knowen what 
conſcience is, therefo:e becauſe it pertaineth to 
thee moſt pzoperly , to tremeof the nature and 


quality of conſcience, p2ay thee that 
thou wilt make mee ſome bxtefe declaration of 
the nature and quality of conſcience , a then I 


Chal anſwereto thy queſtion as well as 


can, 
Do. will with good will doe as thou lapeſt, 


and to the intent that thou mateſt þ better vn⸗ 
derſtand that J ſhal ſap of conſcience, I ſhall 
firſt ſhew thee what Sindereſis is, 5 then what 
na = ner Lg 

among themſelues, 
ſomewhat touch, 


q What 


The 13. Cahpter. 


What Sindereſis is. 


Cap. 13. 


Indereſis is a naturall power of y ſoule, ſet 

in the higheſt part thereof,moomng a ſtirs 

ring it to good, e abhozring eutl. Ind ther: 
foze Sindereſis neuer ſinneth no2 erreth. Ind 
this Sindereſis our Loꝛd put in man to the in- 
tent that the oꝛder of thinges ſhould be obſer⸗ 
ued. Foz after Saint Diomiſe, the wiſedom of 
God topneth the beginning of p ſecond things 
tothe laſt of the firſt things: fo: Jungellis of 
a nature to bnderſtand without ſearching of 
reaſon,and to that nature mi ts ioyned to Sin- 
dereſis, the which Sindereſis may not wholy be 
extincted neyther in man, ne yet in damned 
ſoules. But neuertheleſſe as to the bſe and ex⸗ 
erciſe thereof , it map be let fo2 a time, ether 
thꝛough the darknafle of ignoꝛance, oʒ for vn⸗ 
dilcreete —— fo: the = of ob⸗ 
Sinderefs —— 
Sindereſis that it — —— murmure 
againſt eutll , becauſe hee beleeueth euill to bee 
good, as it is in herettkes, the which whe they 
dye foz the wickednes of their errour, beteeue 
that they dye foz the verte truth of the fayth. 
And by vndiſcreete delectation, Sinderelis is 
ſometime fo ouerlapde,that remozle oa grudge 
ofconſcience fo: that i me can haue no place. 
Foz the hardnes of obſtinacy Sindereſis is alſo 
let that it may not ſtirre to goodneſſe, as it is 
in damned ſaules that be ſo obſtinate in = 
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that they may neuer be tnclined to good. Ind 
though S:nderelis map be ſapd to that point ex- 
tinct tn damned ſoules , yet it may not bee ſayd 
that it is fully extinct to all intentes. Foz they 
alway murmure againſt the cuill of the paine 
that they ſuffer koꝛ ſinne, and ſo it map not bee 
ſayd that it is vntuerſally, and to all tntentes, 
and to all tunes extinct : and this Sindereſis ts 
the begiuning of all hinges that may bee leat⸗ 
ned by ſpeculation oz ſtudie, and miniſtreth the 
general! grounds and pztnciples thereof, Ind 
alſo of all thinges that are to bee done by man: 
an example ot᷑ ſuch es as map bee learned 
by ſpeculation appeareth thus:Sindereſis ſaith 
that euery whole thing is moze then any one 
part of the ſame thing, — — 
that neuer kaileth. Ind an example of es 
that are to be done, oz not to be done: as where 
Sindereſis ſapth no eutll ts ts be done, but that 
goodnes is to be done andfollowed, and euill 


to be fled, and ſuch other: 

And therekoze Sindereſis is called by ſome 
men, the Lawe ok reaſon, toz it miniſtreth the 
pztnciples of the law of reaſon, the which be in 
euery man by nature, in that he is a reaſonable 
creature, 

q Ofreaſon. 
Cap. 14. 


When the firſt man Adam was created 
| hee recotued of Goda double ces that's 
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to ſap, an outward eye, whereby hee might ſee 
vtllble thinges, and know his bodily enemies 
and eſchewe them. Ind an in ward eye, that 
is the eye ot reaſon, whereby he might ſee his 
ſpirituall enemies that fight againſt his ſoute 
and beware of them. Ind among all gtfts that 
God gaue to man, this gift of reaſon is the 
moſt nobieſt, foꝛ thereby inan pꝛecelleth all 
beaſtes, and is made like to the dignity of an: 
gels, diſcerning troth from falſhood , and eutl 
from good. AVherfoze he goeth karre from the 
effect that he was made to when he taketh not 
heede to the truth, oz when hee pzeferreth euil 
defoze good. 

And therefo:e after Docto2s, reaſon is the 
power of the ſoule , that diſcerneth betweene 
good and ell , and betweene good # better, 
comparing the other : the which alſo ſheweth 
bertues , toueth good, and flyeth vices. Ind 
reaſon is called righteous and good, fo; it is 
confozmableto the will ot GO D, and that 
the firſt thing and the lirſt rule that all things 
muſt be ruled by. Ind reaſon that is not righ- 
teous no ſtraight, but that is ſaid culpable, is 
either berauſe ſhee is deceiued with an Errour 
that might bee ouercome , 02 elſe thꝛough her 
p2tide oꝛ ſlouthfuineſſe ſhee enquircth not foz 
knowlcdge of the truth that ought to bee en- 
qutred. Atſo reaſon ts deuided into two parts, 
that ts to ſay, into the higher part and into the 
lower part, 

The higher part hideth heauenly things e 
eternal, and reaſoneth by heauenly Lawes oz 
by heauenly reaſon what is to be done, # m__ 
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is not to be done, and what things God com⸗ 
maundeth, and what he pzohtbiteth. Ind this 
higher part ofreaſonhath no regard to tranſi⸗ 
tozy things oz tempoꝛal things, but that ſomes 
time as it were by maner of counſell, the bztngs 
eth k heauenly reaſons to oꝛder well tem⸗ 
poꝛal things. Che lower part of reaſon woʒk · 
eth moſt to gouerne well tempoꝛall thinges, e 
ſhe groundeth her reaſons much vpon laws of 
man, ⁊ upon reaſon of man,wherby ſhe conclu⸗ 
deth that that is to be done, that ts honeſt and 
erpedtent tothe common wealth, oz not to bee 
done, that is not expedient to the Common 
wealth. And ſo that reaſon whereby J know 
God and ſuch thinges as pertarne to God,bes 
longeth to the higheſt part of reaſon. Ind the 
reaſon whereby J know creatures, belongeth 
to the lower part of reaſon, Ind though theſe 
two partes, that ts to ſap , the higher part and 
the lower part be one in deed # eſſence, pet they 
differ by reaſom of their wozking and of their 
office as it is of one ſelfe eye, that ſomtime loo⸗ 
keth vpward, and ſometune downeward. 


Of Conſcience. 


Cap. 15. 

His woꝛd 8 which in latin is 
called Cõſcientia is compounded of this 
pzopolitis, cum. p is to ſayin engliſh, , 

and w this nowne Scientia, ̊ is to ſaꝝ in Eng- 
lich. knowledge, and ſo conſcience is aſmuch to 
ſap as knowledge of one thing with an other 
thing, e conſctence ſo taken = nothing eiſe but 
an 
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an applying of auy ſciẽ̃ce 02 knowledg to ſome a 


particuler ace of man. Ind ſo conſttence may 
ſomttme erte # ſomtime not erre. And of coſci⸗ 
ence thus taken, doctoꝛs make many deſcriptt- 
ons,whereofone Doctoꝛ ſaith,that conſcience 
isthe law of our vnderitanding. Pnother,that 
conſcience is an habite of the mind diſcerntng 
betwirt good # euil. Another, that conſctence1s 
the iudgement of reaſon, iudging on the parti⸗ 
culer acts ot᷑ mã:al which ſayings agree in one 
effect(that is to ſay)that conſcience is an actus 
al applying of any cũning 02 knowledg to ſuch 
things as be to be done, whereupon it follows 
eth that vp6 the moſt perfit knowledge of any 
law oz cunning, s of the molt perfit a moſt true 
applying of the ſame to any particuler acte of 
mi followeth the moſt perfit.þ molt pure, a the 
moſt beſt conſcience. Ind if there be default in 
knowing of the truth of ſuch a lawe, oz in the 
applying of the ſie to particuler acts, thẽ ther⸗ 
bpd6 followeth an erroꝛ oz default in cũõſcience, 
as it may appeare bp this exiple.Sindereſis mts 
niſtreth a bniuerſal pꝛinciple that neuer erreth 
(that is to ſay) an bnlawfull thing is not to 
be done. Ind the it might be taken by ſome mã 
that euerp oath is vnlawfull becauſe the Loꝛd 
faith. Mar.s. Pe ſhal in no wiſe fweare:Ind pet 
he þ by reaſon of the ſatd woꝛds will hold that 
it is not lawfulltnno caſe to ſweare erreth in 
tonſcience, foz he hath uot the perfit knowledg 
and vnderſtanding of the truth of the ſatd gol⸗ 
pel, noꝛ he reduceth not the ſaying of ſcripture, 
to other ſcriptures, in which it ts granted that 
tn ſome caſt an oath may be „ 
e 
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why conſttence may ſoerre in the ſaid coſe,s in 
other like, is becauſe conſcience is fozmed of a 
certatn pꝛopoſttion 02 queſtiõ grounded parti⸗ 
culeriy bpon bntuerſal rules oꝛde med fo; ſuch 
things as are io be done. Ind becauſe a partt⸗ 
culer pꝛopoſition is not knowen to humſelt, but 
mult appere & be ſearched by a diligẽt ſearch ot 
a reafon,therfoze in ſearch # in the cdſctence þ 
ſhould be fozmed therupon may happẽ to be ers 
troꝛ, therupon tt is ſaid þ there is erroz in con⸗ 
ſcience, which erroꝛ comme th epther becauſe he 
doth not aſſent to d he ought to aſſent vnto, 02 
els becauſe his reaſons wherby he doth referre 
one thing to another, is decetued, Foz further 
declaration wherof it is to vnderſtand p erroz 
in cõſcience commeth 7.maner of wates. Firſt 
ts thꝛough ignozance:#þ ts when a mi know- 
eth not what he ought to do,# then he ought to 
aſhe counſel of tht þ he thinketh moſt expert in 
that ſcience, whereupon his doubt riſeth. Ind 
i he can haue no counſel tht he muſt wholp cds 
mit him to God s he of his goodnes wil ſo oꝛ⸗ 
der him that he wil ſaue him kr offence, The 
ſecond ts though negligence, as when a mi is 
negligent to ſearch his owne conſcience, oz to 
enquire the truth of other, The 3. is though 
pude, as when he will not meeken htmſelfe, ne 
beleeue them that be better # wiſer then hee is. 
The fourth is thzough ngularity as when a 
man kolloweth his owne wit, and will not con⸗ 
fozme himſelfe to other, noz follow the good 
common wapes of good men. The fifth is tho⸗ 
an inoꝛdtuat affection to himſelfe wher⸗ 
maketh conſcience to followe his deſire 
| D 9, and 
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and ſo he cauſedher go out of her right courſe. 
The 6. is though puſilanunity whereby ſome 
perſon dꝛedeth oft times ſuch things as of reas 
ſon he ought not to dzead. The 7. is thzough 
perplerity,s this is when a man beleeueth him 
ſelfe to be ſo ſet betwtxrt two ſins that he think⸗ 
ech tt bnpoſſible, but that hee ſhall fall into the 
one, but a mi can neuer be ſo perplexed tn deed 
but thꝛough an erroꝛ tn conſcience, # if he will 
put away that erroz he ſhat be deltuered, there⸗ 
foe I p2ay thee that thou wilt alwates haue a 
good conſctence, and tfthou haue ſo, thou ſhalt 
alwates be merp, s if thine owne heart repꝛoue 
thee not thou ſhalt atwaies haue tnwardpeace. 
The gladnes of rightwtle me is of God e in 
God, e their toy is alwates in truth and good⸗ 
nes. (There be many diuerſities of conſctence, 
but there is non? better then that, whereby a 
man truly knoweth himſelf. Many men know 
many great # high cũning things, e yet know 
not themſelues, and truly he that knoweth not 
htmſelfe knoweth nothing wel. Aliſo he hath a 
good # clean? conſcience, that hath purity and 
cleanes tn his hart, truth in his woꝛd, s right- 
wiſenes in his deed. And as a light is ſet in a 
lanterne that all that is in þ houſe may be ſeene 
thereby, ſo almighty God hath ſet cölcience in 
the mids of eueryreaſonable ſoule as a light 
wherby he map diſcern a know what he ought 
to do, s what he ought not to do. Therfoze fo2 
aſmuch as it behooueth thee to bee occupied in 
ſuch things as pertain to the law: It is necef- 
ſar te that thou euer hold a pure @ cleane conſci⸗ 
ence,ſpectally in ſuch things as cöcern reſtitu⸗ 
tion: 
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urſe. tion: koꝛ the ſin is not fozgtuen butifthe thing 
ſome that ts wzongfullp taken be teſtoꝛed. And 
'reas counſell thee alſo þ thou louethat is good, a 
wgh that is euil, s that thou doe to another as thou 


him wouldeſt ſhould be done to thee, a that thou do 
tnk: nothing to other that thou wouldſt not ſhould 
d the ; be done to thee. That thou do nothing againſt 
deed truth, that thou liue peaceably with thy netgh- 
will dong, and that thoudo Juſtice to cueryman as 


ere much as in thee is. And alſo that in euery ge- 
uea neral rule ok the law, thou do obſerue and keep 
halt equity:# it᷑ thou do thus, I truſt the lightot᷑ the 
oue lanterne, p is thy conſcience ſhall neuer be ex- 
ace. tincted. St. But I pzay thee ſhew mee what is 
n {| that equittyþ thou haſt ſpoken of befoze,s thae 
od thou wouldeſt that I ſhould keepe. D. I will 
ce, with good will ſhewthee ſomewhat thereof, 
A What is Equity. 

= Cap. 16, 

ba Qutt is a right wiſenes þ cõlidereth all 
nd E p particuler circumſtances of the de ed, the 
bes i which alſo is tẽ pered th the ſweetnes of 
a | Mercy, And ſuch an equity muſk alwap be ob⸗ 
ne ©} Fferuedineuerylaw of man, #in euery generall 
im © ruletherof,s that knew he well. that ſaid thus, 
be laws couet to be ruled by equity, And the wiſe 
be man ſaith,be not ouermuch rightwiſe:foz þ exs 
02 treme right wiſenes is extreme w2ong,as who 
in ſatth:ifthou take al that the woꝛds of Þ law gi⸗ 
PY ueth thee,thou ſhalt ſomtime do againſt þ law, 


ſhalt vnderſtand that lith the deedes and actes 
D iſ, of 
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of men,foz which laws btn oꝛdatned, happt in 
diuers maners infinttely. It ts not poſſible to 
make any generall rule of the law, but þ it ſhal 
faile tn ſome caſe, and therfoze makers of laws 
take heed to ſuch things as may often come, E 
not to euer particuler caſe, foz they could not 
though they would. Ind therkoze to follow the 
woꝛds ofthe Law were in ſome caſe both a⸗ 
gainſt tuſtice and the common welth,wherfoze 
in ſome caſes it is neceſſarie to leaue the woꝛds 
ot the Law, and to follow that reaſon 8 tuſtice 
requtreth, and to that intent equity is oʒdeined: 
that is to ſap, to temper and mitigate the rigoz 
of the Lawe. Ind it is called alſo by ſome men 
Epicaia, the which ts no other thing but an ex⸗ 
ceptton of the law of God oz of þ law of teaſon 
from the general rules ofthe law of man, whe 
they by reaſon of their generalty would in any 
particuler cafe tudge againſt the law of god, oꝛ 
the law of reaſon, ihe which exceptid ts ſecretly 
vnderſtood in euery generall rule of euerp po 
ſitiue law. Ind ſo it appeareth that equity ta⸗ 
keth not away the very right but onely that, 
that ſcemeth to be tight by the gencralil woꝛds 
of the law . noz it is not ozdatned againſt þ cruz 
elneſſe ofthe law, fo: the law in ſuch caſe gene⸗ 
rally taken is good in humſe ite, but equity fol- 
loweth the Law in all particuler ceſes where 
right and Juſtice requircth, notwithſtanding 
that general rule of the law be tothe contrary: 
wherkozett appeareth þ if any law were made 
by a man without any ſuch exception expꝛeſſed 
02 ttnplted,tt were manifeſtly bnreaſonable , # 
were not to bee ſuffered 2 foz ſuch caſes might 
teme 
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tome that he that would obſerue p law ſhould 
bꝛeake both the law of God a the law ot teaſd. 
As it a man make a vow that he wil neuer eat 
white meat, and after it happeneth him to come 
there where he can get no other meat. In this 
caſe it behoueth him to break his auow, foꝛ the 
particuler caſe is excepted ſetretly from his ge⸗ 
nerall auowe by his equity oz Epica, as it is 
ſaid befoze. Fiſo tf a law were made in a Citte 
that no man vnder the paine of death ſhould os 
pen the gates of the Citte befoze the Sun ry⸗ 
ſing, yet tf the citizens befoze that houre flying 
from thetr enemies come to the gates of the ci⸗ 
ty, s one fo: ſauing of the citizens openeth the 
gates befoze j houre appointed by the law, yet 
he offendeth not the law. foꝛ that caſe is exceps 
ted krom the ſatd generall law by equtty as is 
ſatd befoze:# fo it appeareth that equity rather 
followeth the intent of the law, ihẽ þ wozds of 
the law. Ind J ſuppoſe p there be tn likewiſe 
ſome like equities grounded vpon the generall 
rules of the law of p realm. S. Pe verely, wher⸗ 
of one is this, there is a general pꝛohibition in 
the laws of Englãd. that it ſhal not be lawfull 
to any mii to enter into the freehold of an other 
without authozity of the owner oz the Lawe: 
but pet it is excepted kr the ſaid pꝛohibittõ b 
the law of reaſon, that if a man dztue beaſts bp 
the high wap, a the beaſts happen to eſcape in⸗ 
to the coꝛne of his neighbour , e he to bʒing out 
his beaſtes that they ſhould doe no hurt goeth 
into the ground e fettech out the beaſts, there 
he ſhall tuſtille that entree into the grounde by 
the Law. Yiſo — 7 x the — 
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of Ed. 3.made the 14. pere of hisraigne wheres 
by it is oʒdeined that no man vpon pain of im⸗ 
patſonment ſhould gtue any almes to any bali- 
ant begger , that is well able to laboz : yet if a 
man mecete with a valtaunt begger in ſo cold a 
weather and ſo light apparel, that it he haue no 
cloths ſhe ſhal not be able to come to any town 
to haue ſuccour, but is likely rather to die by 
the wap, and he ther koze gtueth him apparel to 
ſaue his life , he ſhal be excuſed by the ſatd tas 
tute by ſuch an exception of the lawe of reaſon 
as I haue ſpoken of. Do. I knew wel that as 
thou ſaiſt he ſhal beercepted of the ſaid ſtatute 
by conſctence,@ ouer that, þ he ſhall haue great 
reward of God foz his good deed. but J would 
wit whether the party ſhal be ſo difcharged in 
the cõmon law by ſuch an erceptton of the law 
of reaſon 02 not fo: though ignoꝛance vnuinci⸗ 
dle ofa Statute excuſe the party againſt god, 
pet (os Jhaue heard ) u excuſcth not in the 
lawes of the realme, ne pet Chancery , as ſome 
(ap, although the caſe bee ſo that the party to 
whome the fozfatture is giuen may not with 
conſcience leave it. S. Uerely, by thy queſtion 
thou haſt put me in a great doubt, wherfoze J 
p:ap thee giue me a reſpite therin to make thee 
an anſwere,but as I ſuppoſe fo; þ time(how : 
beit I will not fully affirme tt to bee as I ſap) 
it ſhould ſeeme that he ſhould well plead it foz 
his diſcharge at the common Law, becauſe it 
ſal be taken that it was the intent ofthe ma⸗ 
bers of the ſtatuteto except ſuch caſes, Ind þ 
tudges map many times tudge after the minde 
of the makers as karre as the letter may wo 
an 
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and ſo it ſcemeth they may in this caſe . And 
dtuers other exceptions there bee alſo from o⸗ 
ther general grounds of the law ofthe Realm 
by ſuch equity, as thou haſt remembzed befo:e, 
that were too long to rehearſe now. Doct. But 
yet I pꝛap thee ſhew me ſhoztly ſomwhat moze 
of thy mind bnder what maner a man may bee 
holpen in this realme by ſuch equity. S. I will 
with good will ſhew thee ſomewhat theretn. 


In what maner a man ſhall be holpen by 
Equity in the lawes of England, 


Cap. 17. 


Irſt it ts to be vnderſtood, there be in ma⸗ 
Fa caſes diuers exceptions from þ general 

grounds of the law of the realme by other 
reaſonable groundes of the ſame law, whereby 
a man ſhall be holpen in the common Law. 28 
it is of this general ground, that it ts not law⸗ 
full fo2 any man to enter vpon a Diſcent , yet 
the reaſonablenes of the Law ercepteth from 
the ground. an Jnfant that hath vight, @ hath 
ſuffered ſuch a diſcent , a him alſo that maketh 
conttnuall clatme, and ſuffercth them to enter, 
notwithſtã ding the diſcent. Ind of that excep- 
tt they (hal haue auantage in the c6mon law. 
Ind ſo it is likewiſe of diuers Dtatutes,as of 
the ſtatute wherby it is p2ohibited, that certain 
particuler tenits ſhal do no waſt, vet if a leaſe 
foz terme of peres be made to an infant that is 
within peres of diſcretton,as ofthe age of v.03 
vj. eres, —— 


The 18. Cahpter. 


infant ſhall not be pumtthed foz the waſt, fo: he 
is excepted #excuſed by the law of reaſon. Ind 
a woman couert to whom ſuch a leaſe is made 
after the couerture ſhall be alſo diſcharged of 
waſt after her huſbands death by a reaſonable 
Wartme e cuſtome ofthe realme. Ind alſo foz 
reparations to be made vpon the ſame ground 
it is lawfull fo; ſuch particulter tenantes to cut 
down trees bpon the ſame ground to make re⸗ 
parations. But the cauſe there as 7 fi e 
ts,foz that the minde of the makers of the ſayd 
eſtatute, ſhalbe taken to be, that that caſe ſhould 
be ed. Ind tn all theſe caſes the partyes 
ſhalbe holpen in the ſame court, s by the c dmon 
Law /e thus it appeareth that ſometime a man 
map be excepted from the rigoꝛ of a Marime of 
the law by another Maxime ol the Lawe.Ind 
ſometime from the rtgoz of a ſtatute bythe law 
of reaſon,and ſomtume by the intent of the ma⸗ 
kers of the ſtatut:but per it is to be vnderſtood 


is called Sub pena,tf a Sub pena lye in the caſe. 
But where a ſub pena lyeth, a where not, it is 
not our intent to treate of at this time. Ind in 
ſome caſe there is no remedy fo: ſuch an equitie 

of , but all remedy therein 


by way 
nmſk} be committed to the conſcteme ofthe party. - 


Doct. But iu caſe where a ſub pena lyeth , te 
whom ſhal it be directed, whether to the iudge 
02 the partie. St. It ſhal neuer be directed tothe 
Judge, but to the party platntife 02 _ — 
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tournep, and thereupon an Iniunction cons 
maunding them by the ſame vnder a certaine 
paine therin to be contained, that he pzoceed no 
kurther at thc common Law, till it be determi⸗ 
ned inthe Kinges Chauncerie , whether the 
platntife hath title in conſcience to recouer , 02 
not. Ind when the plaintife by reaſon of ſuch 
an Intunction ceaſeth to aſke any farther pꝛo⸗ 
ceſſe. The Judges will in like wiſe ceaſe to 
make any further pzoceſle tn that behalfe. 
Do. Is there anꝝ mention made in the law 
of England of any ſuch tquuies. Stu. Ot᷑ this 
terme Equity to the intent that is ſpoken of 
heere, there is no mention made in the Law of 
England, but of an Equity deriued vpon cer⸗ 
taine ſtatutes mention is made many times E 
often in the Law of E But that equity 
is all of an other effect then this ts: But of the 
efecte of this Equitte that we? now ſpeake of, 
mention ts made many tunes, foz tt is oft 
ttmes argued in the Lawe of England, where 
a Sub pena lyeth, and where not, and dailie 
Billes bee made by men learned in the Lawe 
of the Realme , to haue Sub — And it is 
not pꝛohibited by the Lawe, but that they may 
well doe it ſo that they make them not, but in 
caſe where they ought to be made, and not foz 
vexation of the partie, but accozding to the 
truth of the matter, And the Law will in ma⸗ 
ny caſes that there ſhall be ſuch remedie in the 
Chauncery vpon diuers things grounded vp⸗ 
on ſuch Equityes, and then the Lozd Chaun⸗ 
cellour muſt oꝛder his conſcience after the 
rules and grounds of the Law ofthe _—_— 
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inſomuch that it had not been tnconuentent to 
haue aſſigned ſuch remedy in the Chauncerie 
bpon ſuch equities fo: the ſeuen grounds of þ 
Law of England: but fozaſinuch as no recoꝛd 
remaineth in the kings Court of no ſuch bill, 
ne ok the AÞ23tt of ſub pena oz Iniunctiõ — 
ſued thereupon, ther etoꝛe it is not ſet as 
ſpeciall ground of the law, but as a thing 
ts ſuffered by the law. D. hen ſith the parties 
ought of right tn many caſes to bee holpen in 
the Chauncery bpon ſuch equities. It ſeemeth 
that if it were oꝛdeined by Htatute,that there 
Would be no remedy vpon ſuch equittes in the 
Chauncerie, noꝛ in none other place, but that 
euerte matter ſhould bee o2dered onely by the 
rules and grounds of the common Law, that 
the ſtatute were againſt right and conſctence. 
St. I think the ſame, but I ſuppoſe there is no 
ſuch ſtatute. Do. There is a ſtatute of þ effect , 
ag — haue heard ſap, wherein I would gladly 
heare thy optnion,Stu. Shew mee that ſtatute 
1 as me thinketh 


q Whether the Statute * rehearſed by 
the Doctor be againſt conſcience 


or net. 
Cap. 18. 


Here is a ſtatute made in þ 4. pere ot king 
H. 4. cap. 22. it is enacted, that 
tudgement giuen in Þ kings courts,ſhal 
E Choe, etiontas, 
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' no2 ellewhere, by which Statute it appeareth 


that if any Judgement be gtuen inthe Kings 
courts againſt an equity 02 agatnſt any matter 
of conſcience , that there can be had noremedie 
by that equity,fo2 the tudgement cannot be res 
fozmed without examination, and the examt- 
nation is by the ſatd ſtatute pobibited, where⸗ 
foze it ſeemerh that the ſatd ſtatute is againſt 
— —— — -.——— 
St. Ik iudgements in gc 
ſhould be examined in the Chancery befoze the 
kings counſell,o2 in any other place, the plain: 
ties 02 demaundants ſhould ſeldome come to 
the effect of their ſuit , ne the law ſhould neuer 
haue end. Ind therefoze to eſchew that tncon- 
uentence that ſtatute was made, Ind though 
parauenture by reaſon of þ Statute, ſome ſin⸗ 
galer perſon may happen to haueloſſe: Neuer 
theleſle the ſatd ſtatute is very neceſſary to ei⸗ 
chewe many great vexations and vntuſt ex⸗ 
pences that would elſe come to many plain- 
ties that haue rightwiſely recouered tn the 
kings Courts. Ind u is much moze pzoutded 
fo2 in the law ol England þ hurt noz damages 
ſhould not come to many, then only to one. And 
alſo the ſatd ſtatute doth not pꝛohibtte equity, 
but it p2 6hibiteth onely the examination of the 
tudgement fo2 the eſchewing of the tnconuent- 
ence befo2e rehearſed. And tt ſeemeth that the 
ſatd ſtatute ſtandeth with good conſctence:and 
in many other caſes where a man doth wong 
pet he ſhall not be c6pelled by wap of compulſi⸗ 
on to refoꝛme it,fo2 many ttmes it muſk bee left 
to the cõſcience of the party, whether he wil re⸗ 
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dzeſſe it 02 not. Ind in ſuch caſe hee is in con⸗ 
ſctence aſwel bound to redꝛeſſe u if he wil ſaue 
his ſoule, as hee were it hee were compellable 
thereto by the law, as it map appeare in diuers 
caſes that may be put vpon the ſame ground. 
Doc. I p2ay thee put ſome of thele caſes fo: an 
example. St. It the defendant wage his law tn 
an action of debt bought vpon a true debt, ihe 
platnttte hath no means to come to his debt by 
way ot compulſſon, neuher by ſub pena, noꝛ o⸗ 
therwiſe a pet the dekendant is bound in con⸗ 
ſctence to pay htm. Alſo it the graund Jury in 
attaint affirme a falſe verdict gien by the pe⸗ 
tte Jurie, there is nofurther remedte but the 
Conſcience of the partie . Ilſo where there 
can bee had no ſaffictent p2oofe , there can be 
no remedy in the Chancery no moꝛe then there 
map bee inthe ſpirituall Court. Ind becauſe 
thou haſt giuen an occaſlon to ſpeake of conſci⸗ 
ence I would gladly heare thy opinion where 
conſcience ſhal be ruled after the lawe, s where 
the law ſhalbe ruled after conſcience.D.Ind of 
that matter I would 1:;kwtiſe gladly deare the 
opinion, ſpectally in caſes d vpon the 
lawes of England, foz J haue not heard but 
little thereof in time paſt, but bekoze thou put 
any caſe thereof: I would that thou wouldeſt 
ſhew mee how theſe two queſtions after thy o⸗ 
pinion are to be vnderſtso d. 


Of what Law this queſtion is to bee vnder« 
ſtood: that is to ſa y, where conſcience ſhal 
be ruled atter the Law, 


Cap. 19, 
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he law whereof mention is made in this 

queſt ion, that is to ſay: where conſcience 

ſhalbe ruled by the la we, is not as me ſees 
meth to be vnderſtood only of the law of reaſ6, 
c of the law of god, but alſo of the law of mũ, 
is not contrary to the Law of reaſon , noꝛ the 
law of God, but þ it1s ſuperadded vnto them 
fo2 the better ozdering of the common wealth, 
fo: ſuch a law of man is alwanes to be ſet as a 
rule in conſcience, ſo that it is not lawfull foz a 
man to frame it on the one ſide , ne on 
foz ſuch a law of mi hath not only the Qtrength 
of mans Law, but alſo the Lawe of reaſon,oz 
of the Lawe of God, whereof it ts deriued, foz 
Lawcs made by man , which haue recetued of 
God power to make Lawes,be made by God. 
And therfoze conſcience muſk be 02dzed by that 
law, as it muſt be vpon the law of god, E vpon 
the law of reaſon. Ind furthermoze the Lawe 
wherof mentth is made in the latter end of the 

Chapter next befoze, that is to ſay , in the ques 
ſtion wherein it is aſked where the Lawis to 
be left gfozſaken fo; conſcience,ts not to be vn⸗ 
derſtood of the law of reaſon, noꝛ of the law of 
God: fo2 the two Lawes may not be left, no: it 
is not to be vnderſtood of the law of man that 
is made in particuler caſes, and that is conſo⸗ 
nant to the law of reaſon, a to the law of God, 
and that yet that law ſhould be left foz conſci⸗ 
ence:foz of ſuch a law made by 
muſt be ruled as it is ſaid befoze : no it is not 
to be vnderſtood — — 
ding 02 pz0htbiting any t to bee done 
againſt the law Ts 
9; 
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Foꝛ if any law made by man, binde any perſon 
to anything that is againſt the ſaid laws, u is 
no law, but a coꝛruption and a mantfeſt erroz. 
Thertoꝛe after them that be learned in þ laws 
of England, the ſayd queſtion, that is to ſay, 
where the law is to bee left fo: conſcience, and 
Where not, is to be vnderſtood in dtuers man⸗ 
ners, and after diuers rules as hereafter (hal 
ſomewhat be touched. 

Fuſt many vnlearned perſons beleeue that 
tt ts lawful fo: them todowith good conlctence 
all things which if they do them they ſhall not 
be puniched therefoze by the Lawe,though the 
Law doth not warrant them to doe that they 
do, but onely when it is done doth not koꝛ ſome 
reaſonableconſideratt5 puniſh them that doth 
it, but leaueth it onely to his conſcience, And 
therefoze many perſons doe oft ttmes that they 
ſhould not do, a keepe as thetr owne that, that 
tn conſcience they ought to reſtoze. Wheretoꝛe 
there is the lawes of England tn this caſe. 

I two men haue a wood totntly , e the one 
of them ſelleth the wood, and keepeth all the 
money wholp to himſeite: In this caſe his fel- 
low ſhail haue no remedy agatuſt him by law, 
fo: as they when they tooke the wood tointite, 
put each other tn truſt, and werecontented to 
occupy together: ſo the Lawe ſuffereth them 
to oꝛder the p2ofittes thereof acco2ding to the 
truſt that each of them put thother tn. Ind 
yet if one tooke all the pꝛolits, hee ts bound in 
conſcience to reſtoze the halfe to his fellowe, 
fo: as the Lawe gtueth him right only to halfe 
the land, ſo it giueth him right onely in con- 
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ſcience to the halle pꝛoſits. Ind pet neuerthes 
leſſe it cannot be ſatd in that caſe. that the lawe 
is againſt conſcience, fo: the law nerther wil⸗ 
leth ne cõmandeth that one ſhould take all the 
p2ofites , but leaueth it to their conſctence , ſo 
that no default can be found in thelaw, but in 
him that taketh all the p2ofits to himſelfe map 
be aſſigned default,which ts boũd tn coſcience 
to refo2me it it he wil ſaue his ſoule,thoughhe 
cannot be compelled thereto by the Law, Jud 
therefoze in this caſe # other like that opinion 
which ſome haue, that they map do with conſcts 
ence, all that they ſhall not bee puntſhed foz by 
the law if they doe it it ts to bee left fo2 t onſci⸗ 
ence: but the Law is not to bee left foz conſcts 
ence, 

Alſo many menthinke that if a mi haue land 
that another hath title to, tt he þ hath the righe 
ſhall not by the action that is giuen him by the 
law to recouer his right by, recouer damages, 
that then he that hath the land is alſo diſchars 
ged of damages in conſcience,# that is a great 
erro2 in conſcience:toꝛ though he cannot be c6s 
pelled to peeld the damages by no mans la we, 
yet he is compelled thercto by the Law of rea⸗ 
ſon,# by the law of God, wherbp we be bound 
to doe as wee would bee done to, and that wer 
ſhould not couet our neighboꝛs goods:s ther⸗ 
koze if tenant in taile be diſſetſed and the diſſet⸗ 
ſoz dyeth ſeyſed, and then the heire in the totle 
bzingeth a Formedõ # retoueteth the lande na 
damages fo the law giueth him nodamage m 
that caſe, pet the tenant by conſcience is bound 
to peeld damages to the v_ tntayle —_ = 

ca 
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death of his aunceſter. Iſo it is taken by ſome 
men, that the lawe muſk bee left foz conſcience 
where the law doth not ſuffer a man to denp þ 
he hath befoze affirmed in court of Recoꝛd, oz 
fo: $ he hath wilfully excluded himſelfe therof 
fo2 ſome other cauſe: as it the daughter that is 
only hetre to her father, wil ſue liuery with her 
ſiſter that is a baſtard,tn that caſe ſhe ſhall not 
bee after recetued to ſay that her ſiſter ts a ba⸗ 
ſtard, in ſo much that ik her Mſter take halfe the 
land with her, there is no rimedy againſt her 
by the Law. Ind no moze there is of dtuerſitie 
in other eſtoppels, which were too long to re⸗ 
hearſe now Ind pet the party that map take a⸗ 
uantage ot᷑ ſuch an eſtoppel by the law is boũd 
tn conſcience to fo:ſake that aduantage , ſpect- 
ally if he were ſo eſtopped by ignozance, # not 
by his own knowledge and aſſent. Foz though 
the law in ſuch caſes gtueth no remedy to him 
that is eſtopped , yet the lawe tudgeth not that 
the other hath right vnto the thing that is in 
bartance betwixt them. Ilſo it ts tobe vnder⸗ 
ſtood p the law is to be left foz cõſcience, where 
a thing is tryed and found by verdict againſt 
the truth, fo: tn the common law the tudgment 
muſt bee gtuen accoꝛding as it is pleaded and 
tried, icke as it is tn other laws, that the iudg⸗ 
ment muſk bee gtuen ac coꝛding to that, that is 
pleaded e pꝛoued. Ind it is to bee bnderſtood 
that the la we is to be left koꝛ conſciente, where 
the cauſe of the Lawe doth ceaſe, fo2 when the 
cauſe ofthe lawe doth ceaſe, the lawe alſo doth 
ceaſe in conſcience, as appeareth by this caſe 
_ hereafter following, 2 
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A man maketh a leaſe foꝛ terme of life E after 
a ſtranger doth waſt, wherefoze the leſlee bain⸗ 
geth an action of Treſpas, # hath tudgement to 
recouer damages,hauing regard to the treble 
damages that he ſhall yeld to him in the reuer⸗ 
ton. And after he in the reuerſlon befoze a15 
of waſt ſued, dieth: ſo that the action of waſt ty 
thereby extincted, then the tenaunt foz terme of 
life ( though hee may ſue executton of the ſspds 
tudgement by the law) yet he map not doe it by 
conſcience, fo2 in conſcience hee map take no 
moze the he is hurted by the ſatd Treſpas,bes 
cauſe hee is not charged oucr with ß treble das 
mages to his leſſoꝛ. Yiſott1s to be vnderſtood 
where a law is grounded vpon a pʒeſumption. 
ik the pꝛeſumption be vntrue, then the Law is 
not to be holden in cöſcience. And now J haue 
ſhewed thee ſomewhat how the queſtion, that 
is to ſap, where the law ſhalbe ruled after con- 
ſcience. I p2ap thee ſhew me whether there bee 
not like diuerſities in other laws, betwtrt law 
E conſcience. D. pes verily very many, wherof 
thou haſt recited one befoꝛe, where a thing that 
is bntrue ts pleaded, and pꝛoued, in which caſe 
judgement muſt be gtuen acco2ding as wel in 
the law Ctutll,as in law Cannon. Ind an o⸗ 
ther caſe is, that if the heire make not his Jns 
uento2y,he ſhall be bound after the law Ciutil 
to all the debts though the goods amount noe 
toſo much. Ind the law Canon is not againſt 
that Lawe, and yet in conſcience the heyze 
which in the lawes of England ts called an 
Executour is not in that caſe charged to the 
debts, but accoꝛding to the value of the goods. 

Eq Ind 
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And nowe J pap thee ſhewe mee ſome caſes 
where conſcience ſhall be ruled after the Lawe. 
S. I will with good will ſhewe thee ſomewhat 
as me thinketh therein. 


Heere followeth diuers caſes where conſci- 
ence is to be ordred after the law, 


Cap. 20. 


He eldeſt ſonne ſhall haue & iniop his fa- 

| thers landes at the c mon law tn conſci⸗ 
tce, as he ſhal in the law. Ind in Burgh⸗ 
engliſhthe younger ſon ſhall iniop the tnhert- 
tance,# that in conſcience. Ind in Gauclkind 


all the ſons ſhall inherite the land together as 


daughters, at the comon law a þ in conſcience, 
And there ci be none other cauſe aſſigned whp 
cdſcience in the firſt caſe is wich the eldeſt bꝛo⸗ 
ther, a in the ſecond with the yonger bother, e 
in the z. caſe with al the bzethzen,but becauſe p 
law of England by reaſon of diucrs cuſtomes 
doth ſomtime giue the land wholy to the eldeſt 
ſonne, ſomtime to pongeſt, and ſometime to all. 
Alſo if a man of his meere motion make a feof- 
kemẽt oftwo acres of land, lying tntwo ſeueral 
ſhires a makcth liuery of ſeiſin tn the one acre 
in the name of both. Jn thts caſe the feoffee 
hath right but only inthe acre whereof ltuerte 
of ſeiſin was made, becauſe he hath no title bp 
the lawe : but tf both acres had bin in one ſhire 
he had had good right to both. Ind in theſe ca⸗ 
ſes the diuerſtty of the law maketh the diuerll⸗ 
ty of conſcience, 

Allo 


es 
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Alſo, if a man ot his mere msti6 make a feffe- 
ment of a Mano # ſaith not to haue a to hold 
ec. with the appurtenances, in that caſe the fef- 
fee hath right to the demeſne lands, and to the 
rents it there be atturnements # tothe comms 
pertetning to the Mannoz , but hee hath ney⸗ 
ther right to the aduowſons appendant if any 
be,noz to þ vittetns regardant, but tfrhis term 
wih thappurtenances, had btn in the deed, the 
keoſtee had right in conſcience aſwellto the ad⸗ 
uowſons and villeines, as to the reſidue of the 
Manoz:but if the king ot his mere mott6 giue 
a Mano: with thappurtetances, pet the donee 
hath neither right in law noz conſcience to the 
aduowſons no: villeines. Ind the diuerſlty of 
the law in theſe caſes maketh the diuerſitie of 
conſcience. 8 

Alſo, it a man make a leaſe fo2 terme ofperes 
vel ding to him a to his heirs acertetn rent vp- 
on condition, that if the rent be behmde by xt. 
dates ec. that then it ſhalbe lawful to the leſſoꝛ 
E his heirs to reenter. Ind after the rent is be⸗ 
hind, the leſloꝛ aſketh the rent accoꝛding to the 
lam, ⁊ tt is not paped the leſfo2 dycth, his hetre 
entreth. In this caſe his entre is lawfull both 
in law and conſctence,but if the leſſoz had dyen 
befoze he had demanded the rent, and his hetre 
demanded the rent, a becauſe it is not payed he 
reentreth, in that caſe his teentree is not law- 
full neither in law no2 in conſcience. 

Alſo, it᷑ the tenãt tn dower ſow her land a dye 
befoze the cozne is ripe, the cone in conſcience 
belongeth to her executo:s, e not to him in the 
teuer ſlon: but otherwiſe it is tn conſcience of 
E ii. graſſe 
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graſſe and fruits. Ind the diuerſltte of the law 
maketh there alſo the diuerſity tn conſcience. 
Allo, if a man ſeiſed of lands in his demeſne, 
as of fee, bequeath the ſame by his laſt will to 
another 8 io his hetres, ę dyeth: In this caſe p; 
heire notwithſtanding the will hath right to 
the land tn conſctence. Ind the teaſon is, be⸗ 
cauſe the law tudgeth that will to be vo1d,# as 
it is voide tn the law,ſo is it void in conſcience. 

Aſo it a man grant a rent fo: terme of lite a 
make a leaſe ot᷑ land to þ ſame grantee fo: term 
of lite, s the tenant alieneth both in kee: In this 
caſe hee in the reuerllon hath good tytle to the 
land both in law and conſciente, and not to the 
rent. Ind the reaſon is becauſe the land by the 
altenatton is fozfatt by the law to him in the xe- 
uerſlon and not the rent. 

Alſo if landes be giuen to two men and to a 
woman in fee, e aftex one of the men enterma⸗ 
rieth with the woman, and alieneth the land # 
dyeth: In this caſe the woman hath right but 
onelp to the third part, but it the man a the wo⸗ 
man had been matied together befoze the firſt 
feoffement , then the woman notwithſtanding 
the alienation of her huſband ſhould haue had 
right in law a conſtience tothe one halte of the 
land. Ind ſo in theſe two caſes conſcience doth 
follow the Lawe of the Realme. Alſo if a man 
haue two ſons, one befoze eſpouſels and an o⸗ 
ther after efpouſels , and after the father dieth 
ſetſed of certatne lands: In that caſe Þyonger 
Conne ſhall entoy the landes in this Realme as 
hetre to his father both in law and conſcience; 
And the cauſe is becauſe that ſonne * after 
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eſpouſels,is by the Law of this realme the ves 
ry heire, and the elder ſon is a baſtard, Ind of 
theſe caſes and many other like m the lawes of 
England map be fozmedthe Silogiſme of cons 
ſctence 02 þ true tudgment of conſcience inthis 
mauer. Sinderefis miniſtreth the Mato: thus: 
Righewilenes is to be done to euery man, bps 
on which Maio: þ law of England miniſtreth 
the minoꝛ thus. The inheritance belongeth to 
the ſon bozne after eſpouſels , and not the ſon 
boꝛne bekoze eſpouſels, then conſctence maketh 
the concluſton, ſaith : therfoze the inheritance 
ts tn conſcience to be giuen to the ſon bozne af- 
ter eſpouſels. Ind ſo in other caſes tnfinit may 
be koꝛmed by ß law of the Silogiſme oz the right 
tudgment of conſcience:wheretoꝛe they that be 
learned in the law of the realme ſap that in eues 
ry caſe where any Law is oꝛdained fo: the diſ⸗ 
poſtet6 of lands a goods, which is not againſt 
the law of God,noz pet againſt the law of rea⸗ 
ſon,that the law bindeth al them that be vnder 
the Law of the Court ofconſcience ,that is to 
ſay, inwardly in his ſoule. Ind therekoꝛe it is 
ſomewhat to maruell that ſptrituall men haue 
not tndeuozed themſelues in time paſt to haue 
moze knowledge of the kings lawes then thep 
haue done. oz that they yet doe, fo2 by the igno⸗ 
rance therofthep be oft tunes tgnozant of that 
that ould oꝛder them acco2ding to right and 
Juſtice, as well concerning themſelues as os 
ther that come to them fo: Counſatle . And 
nowe fo:aſmuch as J haue aunſwered to 
thy queſtions as well as J can: I pꝛa thee 
that thou wilt ſhew mee thy option in diuers 
E ug. caſes 
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caſes fo:med vpon the law of England wher⸗ 
tn Jem in doubt, what is to be holden therein 
tn conſcience D. Shew me thy queſtions 6 J 
will ſap as me thinketh therein. 


The firſt queſtion of the Student. 


Cap. 21. 


F an infant that is of the age of xx. eres, E 
bath reaſon and wiſdome to gouern himlcife 
ſelleth his land, e with the mony therof buy: 
eth other land of greater value then the firſt 
was and taketh the pzofites thereof , whether 
map the infant aſ ke his firſt land againe in cõ⸗ 
ſcience, as he may by Þ law. D. What thinkeſt 
thou in that queſtion: S. Me ſecmeth that fo2- 
aſmuch as the law of England in this article 
is grounded vpon a pꝛeſumptton, that is to ſap, 
that inkants commonly atoꝛe they be of the age 
of xxi.ycres be not able to gouern themſelueg, 
thet pet fozaſmuch as that pꝛeſumption fay⸗ 
leth in this infant that he map not in this caſe 
with conſcience aſke the land againe thet hee 
hath ſald to his great aduantage as befoze ap⸗ 
peareth.D. Js not this ſale of the infant 8 the 
feffement made therupon ik any were,votdable 
in the Law S. Pes verely, D. Ind ik the fef- 
kee haue no right by the bargaine, noz by the 
feffement made thercupen, whereby ſhould hee 
then haue right therto as thou thinkeſt. S. Be 
conſcience as me thinketh , fo2 the reaſon that 
I houe made befozc.D.Ind vpon what lawe 
Could that conſcience be grounded, that — 
cas 
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hers 4 ſpeabeſt of, fo2 it cannot be graunted by ß law 
em ol the Realme, as thou halt ſaid thy ſelfe. Ind 
LI 4 mee thinketh that it cannot be grounded vpon 


the Law of God,no2 bponthe Law of reaſon, 
6 fo: feoffements no2 contracts be not grounded 
vpon neither of thoſe lawes, but vpon the law 
of man. S. Itter the Lawe cf pꝛoperty was 02- 
deined, the people might not conuentently liue 
together without contracts, & therefoze it ſee⸗ 
meth that contracts be grounded vpon the law 
of reaſon, o2 at the leaſt vpon the Law that is 
called Ius gentium. Doct. Though contractes 
bee grounded vpon the Law that is called Ius 
gentium, becauſe they be ſo neceſſatp and ſo ge⸗ 
ncrall among all people, yet that pꝛoueth not 
that contractes be grounded vponthe lawe of 
reaſon, foꝛ though the Law called Ius gentium 
be much neceſſary fo2 the people, yet it map bee 
chaunged. Ind therefoze it it were oꝛdemed by 
ſtatute that there ſhould be no ſale ot᷑ land, ne 
no contract of goodes, and if any were, that it 
ſhould be voide, ſo that euery man ſhould con⸗ 
tinue (111 ſeiſed of his landes and poſſeſſed of 
his goodes,the ſtatute were good. And then tf 
a man againſt that ſtatute ſold his land foz a 
ſumme of money, pet the ſeller might lawfullte 
retaine his land acco2ding to the ſtatute. Ind 
then he were bound to no moꝛe but ta repaythe 
money that he recetued with reaſonable expen⸗ 
ces tn that behalfe Ind ſo in likwiſe me think⸗ 
eth that in this caſe the ant may with good 
conſctence reenter into his firſt land, becauſe 
the contract after the Maximes ot the Lawe 
of the Realine is void, foʒ as I haut heard the 
 ©@gpaximes 
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Marimes of the law be of as great ſtrength in 
the Law as ſtatutes. Ind ſome thinke that in 
this caſe the infant is bound to no moze, but 
only to repay the money to him that he ſold his 
land bnto, with fuch reaſonable coſtes e char- 
ges as he hath ſuſtained by reaſon of the ſame. 
But tf a man ſel his land by a ſufficient # law: 
full contract though there lacke ltuery of ſeiſin 
0: ſuch other ſolempntrtes of the Lawe,yet the 
ſeller ts bound in conſcience to pertoꝛme the 
contract. But in this caſe the contract is inſut᷑⸗ 
ficient,and fo me thinketh great diuerſitie be⸗ 
twixt the caſes. Stu. Foz this time I holde me 
contented with the opinion. 


4 The ſecond queſtion of the Student. 


Cap. 22. 


Fam chat hath lands fo2 terme of life be 

tmpanelled vpon an Inqueſt, a therupõ lee⸗ 

ſeth iſſues # dteth, whether may thoſe iſſues 
be leutedvp5 htm in the reuerſld in conſctence, 
as they map bee by the law / D. It they map bee 
leuied by the lawe, what is the cauſe why thou 
doſt doubt whether they may be leuted by con⸗ 
ſcience. S. Foꝛ there is a Maxime in the la wes 
ol England, that where to Titles run toge⸗ 
ther, the eldeſt tule ſhall bee pꝛeterred. Ind in 
this caſe the title ol him in the reuerſlon, is be⸗ 
fo:e the title of the fozfaiture of the iſſues. Ind 
therefoze I doubt ſomwhat whether they map 
bee lawfully leuied. Do. By that reaſon it ſees 
— 
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; * caſe,but that muſt neceſſarily bee knowen, fo2 
= els it were in vaine to argue what conſcience 


wil therin. S. It is certain that the law is ſuch, 
s ſo it is likewiſe tf the huſband fozfait iſſues, 
ſhal be leuied on the lands 
of the wife. D. Ind if the law be ſuch, it ſermeth 
that conſcience is ſo in like wiſe, fo2 th it is 
the law, that koz execution of tuſtice euer man 
ſhalbe impanelled when need requireth , it ſee» 
meth reaſonable, that ił he will not appear that 
he ſhould haue ſome puniſhmtt foz his not ap⸗ 
parance,fo: els the law ſhould be cleereiy frus 
ſtrate in that point. Ind the patne as J haue 
heard is that he ſhal looſe iſſues to the king foz 
his not apparance, wherefoze it ſeemeth not 
inconuenient noz againſt cõſcience, though the 
law be that thoſe iſlues ſhalbe leuied ot hum in 
the reuerſlon, foʒ that the condition was ſecret- 
ly vnderſtood in the law to paſſe with the leaſe 
when the leaſe was made. Ind therefoze it ia 
fo: the leſſoʒ to beware 8 to pꝛeuent the danger 
at the making of the leaſe, oz els tt ſhall be ads 
tudged his owne default. Ind then this partt- 
culer Maxime whereby ſuch iſſues ſhall be les 
uted vpon him in the reuerſlon is a particuler 
exception in the law ol England fromthe ges 
nerall Maxtme that thou haſt remembzed bes 
koꝛe, that is to ſap, d where two tytles run toz 
gether,that the eldeſt title ſhalbe pꝛererred, g ſo 
in this caſe the general Maxime in this point 
ſhall hold no plate, neither in law,no2 in cdſti⸗ 
ence,foz by this particuler Maxime þ ſtrength 
of ß general Martme is reſtrained to every in 
tent, d is to ſap,aſwell in law ag in ens 
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The third queſtion of the Student. 


yeres do waſt, wherby they be bound by the 
laws to peld to him inthe treuer lid treble da⸗ 
mages, a ſo ſhal ſozfait the place waited, whe⸗ 
ther is he alſa bound in conſctence to pay thoſe 
damages to reſtoze that place waſted imme⸗ 


Cap. 23. 
. a Tenant foz terme ol lite, oꝛ fo2 terme of 


diatiy after the waſt done, as he is in the ſingie 
damages, oz that he is not bound thereto till 
the treble damages, place waſted, be recoue⸗ 


red in the kings Tourt, D. Betoꝛe tudgement 
gtuen in the treble damages # of the place was 
ſted he is not bound in conictence to pay them, 
fo2 it is vncertaine what he ſhould pay: But it 


Cufficcththat he be ready till iudgement bee gi⸗ 


uen to peld damages occoꝛding to the value of 
the waſt, but after the iudgement giuen, hee ts 
bound tn conſcience to peeld the treble dama⸗ 
ges,# alſo the place waſted ,Ind the ſame law 
is in all ſtatutes Penall,that is toſay,that no 
man is bound in conſcience to pay the penaltte 
till it be recoucred by the law. S. Whether may 
he that hath offended againſt ſuch a ſtatut Pe: 
nal, defend the action and hinder the tudgment 
to the intent hee would not pay the penaltie, 
but onely ſingle damages. D. It the action be 
taken right wiſelp accoꝛding to the Statute, 
and bpon a tuſt cauſe, the defendant may in no 
wile defend the action, vnleſſe he haue a true 
dilatozy matter to plead , which ſhould bee 
hurttull to him if he pleaded not, though he bee 

not 
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| notboundto pay the penaltie till it bee recoues 


red, 


The fourth — of the 
Student. 


Cap. 24. 


F a man enkeoffe other in certeine land vpon 

condition that if hee enfeffe any other, that it 

ſhalbe1awful fo: þ feoffoꝛ # his heires to re- 
enter #c. whether ts this condition good in c6- 
ſcience though it be void in the law D. What 
is the cauſe why this condition is voide in the 
law: S. The cauſe is this, by the law it is inci⸗ 
dent to euery ſtate of fee ſimple, that he þ hath 
the eſtate, may lawfully by the law and by the 
gift of the feoffo2 , make a feoffcment thereof, 
And then when ß feffo: reſtraineth htm after, 
that hee ſhall make no feoffement to no man 
againſt his owne fo2mer graunt, and alſo a⸗ 
gainſt the purity of the ſtate of a fee ſumple,. the 
law tudgeth the condition to be vptd, but if the 
condition had bin, that he ſhould not haue en⸗ 
feff:d ſuch a man, oꝛ ſuch a man that condition 
had bin good foz yet he might inkeffe other. 

D. Thoughthe ſatd condt ton be againſt the 
effect of the ſtate of a fee lmple , ⁊ alſo againſt 
the law, Neuertheleſle it is not againſt the tn- 
tent that the parties agreed vpon , # that at the 
time of the liuery. Ind fozaſmuch as the intent 
ofthe party was, that tf the feffee inke fed any 
man ot the land, that the feoffo2 ſhould enter, 
and to that intent the feoffre tooke the 2 1 
after 
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after bzeak the intent tt ſeemeth that the lad in 


conſcience ſhould returne to the feoffoz. S.The 
intent of the parties in the lawes of England 
is void in manp caſes, that is to ſay, if it be not 
02d2ed acco2ding to the law. Ind it a mã of his 
meere motion without any recompence inten⸗ 
ding to gitue landes to another, #to his hetres 
make a deed vnto him, whereby he giueth hun 
thoſe lids, to haue and to hold to him foz euer, 
intending that by the woꝛd (foz euer) the feffee 
Id haue the land to him s to his heires, in 
this caſe his intent is void, and the other ſhall 
haue the land onelp fo2 terme of life. Aiſo if a 
man gtue landes to an other # tohts heirs foz 
terme ot xx.peares, intending that if the leſſee 
die within the terme that then his heirs ſhould 
enioy the land during the terme · In this caſe 
his intent is void, koz by the law of the realme 
al chattels real # perſonal ſhal goto the execu⸗ 
toꝛs, a not to the heir. I iſo if a man giue lands 
to a man and to his wife, a to the third perſon, 
tntending that euery of them ſhould take the 
third part of the land as three c dmon perſons 
ſhould his intent ts voide fo: the huſband and 
the wife as one perſon in the law ſhal take on: 
ly the one halfe,# the third perſon ß other half, 
but theſe caſes be alway to be vnderſtood wher 
the ſaid eſtates bee made without any recom⸗ 
pence. Ind fo2aſmuch as in this pꝛincipal caſe 
the intent of the feoffoz is grounded againſt 
the Law and that there is no recompence ap? 
pointed fo2 the feoffement , me thinketh that 
the feoffoz hath neyther right to the lande by 
Aer oz conſcience , foz tt he ſhould haue it by 
con⸗ 
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conſcience that conſcience ſhould ber grounded 
vpon the law of reaſon, and that it cannot, toʒ 
conditions be not grounded vpon the Law of 
reaſon but vpon þ Maximes s cuſtoms of the 
realme,# thercfo2e it might be oꝛdeined by ſt as 
tute that al conditions made vpon land ſhould 
be void. Ind when a condition is void by the 
Maximes of the Law, it is as fully void to e⸗ 
uery intent, as if it were made votd by ſtatute, 
and ſo me thinkcth that in this caſethe feoffoz 
hath no right to the land tn law no2 in conſci⸗ 
ence. D. I am content thy opinion ſtand til we 
ſhall haue hercafter a bettcr letſure to ſpeake 
farther in this matter. 


q Thefifth queſtion of the 
Student, 


Cap, 25. 


F a fine with pꝛoclamation be leuied accozs 

ding to the ſtatute, no clatme made within 

b-peres gc. whether is the right ofa ſtranger 
extincted thereby tn conſcience, as it is tn the 
law. Do. Upon what conſideration was that 
ſtatute made. Stu. That the right of lands and 
tenements might be the moꝛe certainly knows 
en, and not to be ſo bncertain as they were bes 
koze that ſtatute. D. Ind when any law of man 
is made foꝛ a Common wealth, 02 foz a good 
peace and quietnes of the people,o2 fo any in⸗ 
t duentence 02 hurt to be ſaued from them, that 
law is good, though percaſe it extinct the right 
of a ſiranger, and W 


The 25. Chapter. 


conſctence,fo2 as it is ſaid befoze in Ch.4. By 
lawesrightwiſcly made by man, it appeareth 
who hath right to the lands 2 goods, fo what⸗ 
ſoeuer a man hath by ſuch a Lawe hee hath it 
rightwiſely. Ind whatſoeuer hee Holdeth a⸗ 
gainſt ſuch a law hee holdeth vnrightwiſelp, 
furthermoze it is ſaid there, all the laws made 
by man which be not contrary to the Lawe of 
God muſt be obſerued a kept, and that tn con⸗ 
ſcience. Ind he that delpiſeth the deſpiſcth god, 
and he that reſiſteth them, reſiſteth God. Alſo 
it is to be vnderſtood, ð poſſeſſions # the right 
thereof ia ſubtect to the Lawes , ſo that they 
therefoze with a cauſe reaſonable map be tran⸗ 
lated and altered from one man to another, by 
the act of the Law. Ind ofthis conſideration 
that law is grounded that by a contract made 
in katres and markets, the pꝛopertp is altered. 
except the pꝛoperty be to the Ring, ſo that the 
buter pay toll, oz do ſuch other things as is ac⸗ 
cuſtomed there to be done vpon ſuch contracts, 
and that the buyer knoweth not the fozmer 
pꝛoperty. Ind in the law Ctutll there is a like 
La, that if a man haue another mans good 
with a title thꝛee peere, thinking that hee hath 
right to it, he hath ß very right vnto the thing, 
and that was made fot a law to the intent that 
the p2opertie and right ok things ſhould not be 
bncertatne,and that variance and ſtrife ſhould 
not bee among the people. And fo:aſmuch ag 
the ſald Statute was oꝛdatned to giue a cer⸗ 
teintte of title in the landes and tenementes 
compaiſed in the fine : It ſeemeth that that 
lineextinceth the title of all other, aſwell in 
cons 
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conſcience as it doth in þ law Ind ſith J haue 
aunſwered to thy queſtion: I p2ay thee let mee 
know thy mind in one queſtion cõcerning tay⸗ 
led lands, and then J will trouble thee no furs 
ther at this time. 


A queſtion made by the Doctor, how certain 
recoueries that be vied in the kings Courts 
to defeat tailed land, may ſtand 
with conſcience. 


Cap. 25. 


Haue heard ſap , þ when a man that is ſeiſed 
of landes in the taille ſelleth the land, That 

it is commonly vſed that he that buyeth the 
land ſhall fo: his ſurety, and foz the auoyding 
of the Tayle in that bchalfe,cauſe fome of his 
kriendes to recouer the ſatd lands againſt the 
ſaid tenant in taile: which recoucry as J haue 
been credibly enkoꝛmed ſhalbe had in this ma⸗ 
ner: the demaundantes ſhalt ſnppoſe in their 
wꝛit a declaration that the tenant hath no en- 
tre,but by ſucha ſtranger as the buyer ſhal liſt 
to name & appoint, where tn deed the demaun⸗ 
dants neuer had poſſeſſion thereof no: yet the 
ſaid ſtrounger. Ind thereupon the ſaidtenant 
in tatle ſhall appeare in the court, and by aſſent 
of the parttes, ſhall vouch to warrant one þ he 
knoweth well hath nothing to peeld in value. 
And the vouchee ſhal appere a the demã dante 
ſhal declare againſt him, and therupon he ſhal 
take a day to emparle at the ſame terme and at 
that day by aſſent and * ok the — hee 
all 
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ſhal make default,vpon which default betauſt 
u is a default in deſpite of the Court, the de⸗ 
maundants ſhall haue itudgement to recouer as 
gainſt the tenant in taile, aud he ouer in value 
againſt the vouchee, and this tudgement e res 
couery in value, is taken foz a bar of the tayle 
koꝛ euer, how map it therefoze be taken that the 
law ſtandeth with conſctece,that as tt ſeemeth 
alloweth a fauoureth ſuch fayned recoucryes ? 
St. It the tenant in taile ſell the land foz a cer⸗ 
tatne ſumme of money as is agreed betwixt the 
at ſuch a pꝛice as is commonlie vſed of other 
landes, and foz the ſuertie ofthe ſale ſuffereth 
ſuch a recouerie as is afozeſapd , what is the 
cauſe that mooueth thee to doubt whether the 
ſaid contract 02 Þ recouery made therupon , fo: 
the ſuertie of the buper that hath truely paide 
bis money fo2 the ſame, ſhould ſtand with con- 
ſcience / Do. Two thinges cauſe mce to doubt 
therein, one ts fo: that, that after our Loꝛd had 
iut the land of Beheſt to Abraham and to his 
ede, that is to ſay, to his childzen in poſſeſ⸗ 
fon al way to cominue, he ſayd to Moyles as it 
appeareth Leuit.⁊ 3. the land ſhall not bee ſolde 
fo euer. fo: it is mine. Ind then our Loꝛd aſ⸗ 
ũgned a certain maner how the land might be 
redeemed in the peare of Iubilie tf u were ſolde 
befoze : and fozaſmuch as our Loꝛde would 
that the land ſo giuen to Abraham and his 
childzen ſhoifld not be ſold foz euer, it ſcemeth 
that he doth againſt the enſample of God, that 
alteneth oz ſellcth the land that is giuen to him 
and to his childzen as lands entatled be giut. 
Another cauſe is this ; it appeareth by the 
comes 
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commaundement of O O that thou ſhalt not 
couet the houſe of thy neyghbour Ec. And if 

that cõcupiſcence be pzohibited.moze ſtronger 
then the vnlawfull taking and withholding 
thereof is pzohtbited: and fo; aſmuch as tay⸗ 
led land when the aunceſter is dead, is a thing 
that of right is belonging to his hepze, foz 
that he ts heite accozding to the gift, how may 
the land with right oz conſcience be holden kr 


m, 
S. Notwtthſltanding the p2ohtbition of Yls 
mighty GOD , whereby the Land that was 
giaẽ to Abraham 8 to his ſeede might not be a⸗ 
liened fo: euer, pet lands within walled towns 
might lawfully bee aliened oz euer except the 
landes ofthe Leuites, as it appeareth in the 
ſayd Chapter of Leuitic. 25. Ind ſo it appeas 
reth that the ſatde Pꝛohtbitton was not genes 
rall foz euery place and that among the Iewes. 
And it appeareth alſo that it was giuen onelp 

to Abraham and his childzen, and ſo it was 
not generall to all people. Ind it appeareth 
alſo that it extended not but onelp, to the lande 
of pꝛonuſſion as it appeareth by the wozds 
of the ſayde Chapter, where tt is ſayd thus, 
all the region of pour poſſeſſion ſhall bee ſolde 
bnder the condition of redeeming , wherebp 
appeareth that landes tn other Countryes 
bee not bounde to that conditton, and as they 
bee not bound to that condition, by the ſame 
reaſon it followeth that they be not bounde 
to the ſame ſucceſſion . Therefkoze that ſaid 
Lawe that will that the lande giuen to A- 
braham g to his ſerde ſhal not bee ſold foz euer 
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bindeth no land out of the land or pꝛomiſſton. 
ſome men wil ſay, that fithen the paſſton of our 
Loꝛd was pꝛomulgate and knowen, bindeth 
not there. Ind tothe ſecond reaſon which is 
grounded vpõ the commandement of God: It 
muſt needs be granted that it is not lawful to 
any man bnlawfully to couet the houſe of his 
neighboꝛ, and that then moꝛe ſtronger He may 
not vnlawkully take it from hun: but then it 
rematneth fo: thee yet to pꝛooue How? in this 
cafe this tailed land that 18 ſolde by his aun⸗ 
ceſter, and whereof a recouery is had recoꝛded 
in the kings court, may be ſaid the lands of the 
hetre. D. That may be pꝛoued by the law of Þ 
realme, that is to ſay by the Statute ot Weſt- 
minſter the ſecond Ca. i. Where it is ſaid thus. 
The will of the giuer expꝛellie contapned in 
the deed ok his gitt ſhalbe from hencefonh ob⸗ 
ſerued, ſo that they to whom the tenementes 
de ſo giuen ſhall not haue power to alien, but 
that the landes after their death ſhall remains 
to the iſſue oꝛ retourne tothe donour if the iſ⸗ 
ſue faple: By the which nature t appeareth 
eutdently that though they to whom the tene⸗ 
ments were ſo g:uen . aliened them awap, that 
pet neuertheleſſe they in law and conſcience by 
reaſon of the ſary Statute ought to remaine to 
thetr heires ac tcoꝛding tothe gift, fo2 it is hol⸗ 
den commonly by all Doctours that the com⸗ 
maundements and rules of the law of man oꝛ 
of a poſitiue lawe that is lawfully made bind 
all that be ſubtects to the law accoꝛ ding to the 
minde ofthe maker, and that in the Court of 
conſctence. . R 
t 
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St, Doſt thou thinke that if a man offend az 
gainſt a ſtatut Pe ual that he offendcth in con⸗ 
ſcience? Admit that hee doe it not of a wilfull 
diſobedience, 02 that he will not oba the law, 
fo: tf hee doe it of diſobedience, J thinkehe of» 
kendeth. Do. It it be but onely a ſtatute that is 
called Vopulare, it bindeth not in conſcience to 
the payment of the penalty, till t be recoucred 
by the law. Ind then it doth bind tnconſctences 
but if a ſtatute be made p2inctpally to remedy 
the hurt of one party,and koꝛ that hurttt giueth 
a pcnaltie to the party, tn that caſe the offen- 
dour of the ſtatutes is bound immediately to 
reſtoꝛe the damages to the value of the hurt, as 
it is vpon the Statute ot᷑ waſte, but the penal⸗ 
ty aboue the hurt hee is not bound to pay till 
iudgment be giuen as tt is ſaid befoze:butſta- 
tutes by þ which it is aſſigned who ſhall haue 
right oꝛ p2opertie to theſe landes and tene⸗ 
mentes, oꝛ to theſe goods o2 cattels,if it be not 
againſt the law of God noz againſt the law of 
reaſon, binde all them that bee ſubiec to the 
law in law and conſctence, and ſuch a ſtatute 
is the ſtatute of \<it 2. wherof we haue trea⸗ 
ted befoze, wherfoze it mult be obſerued incõ⸗ 
ſctence. 

S. But ſome holde that the ſtatute of Welt. 
minſter the ſecond was made of a (Ingulartitie 
and pꝛeſumption of many that were at theſaid 
Parliament foz exalting and magnifying of 
their owne bloud , and thercfo2e they ſay that 
that ſtatute made by ſuch a pꝛeſumptton bind⸗ 
eth not in conſcience. f 

D. It is very perilous to tudge fo: certaine 

tj. that 
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that the ſayd Statute was made of ſuch pꝛe⸗ | 
ſumption as thou ſpeakeſt ot, foz there bee 


many conſiderations to pꝛooue that the ſapd ': 


Statute was not made of ſuch pꝛeſumption, 


but rather of a very good minde of all the pars 


liament, 02 at the leaſt ofthe moze part theres 
ok, and fo: th? common wealth of al the realm, 
and firſt in the King the which in the ſayde 
Parliament was the head and moſkchiefe and 


puncipall part of the Parltament{as hee is in 
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euerie Parliament) cannot be noted to ſuch | 


intent, Foz it is not neceſſary no; it was not 
then in vſe, that lands of the Crowne ſhould 
be entailed, and in ſptrituall men ne yet in cers 
tatne Burgeſles & Cittzens of the ſard Pars 
Uament which at that time had no land, there 


can be noted no ſuch ſingularitie, noꝛ yet in ie 
— and Gentlemen noꝛ ſuch other as 
e 


ok the ſayd Parliament and had landes 
and tenements. It is not good to iudge incer⸗ 


tayne that they did it of ſuch a pꝛeſumpiion, 


but it is good and expe dient in this caſe as it 
iu in other caſes that bee in doubt to holde the 
furer wap. and that is that it was made ot cha⸗ 
ritie, to the intent that hee noz the heyzes of 
him to whom the lande was gtuen ſhould not 
kall into extreme pouertie, and thereby happely 
to run into off:nce againſt God: and though 
it were true as they lay , that it was not made 
ol charttte but of pꝛeſumption and ſingulary⸗ 
tte as they ſpeake of : Neuertheleſſe 

as the ſtature ts vot againſt the Law of God 
noz againſt the Law ofReaſon, ttmuſt be ob⸗ 
ſerued by all them that bee ſubicctes vnto that 
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Lawe. Foz as Tohn Gerſon in the treatice 
that he entituled in latine, De vita ſpirituali a- 
nimæ, the fourth leſſon, and the third cozolary; 
ſayth , that God will that makers of Laweg 
Judge onely of outward thinges and reſerue 
ſecret thinges to him. And ſo it appeareth that 
man maynot Judge of the inwarde intent of 
the deede, but of ſuch thinges as bee apparant 
and certaine , but it is not apparant that there 
was any ſuch cozrupt intent in the makers of 
the ſayd Statute how map tt therefoze bee ſa(d 
that that Law is good oꝛ rightwiſe, that not 
only ſuffereth ſuch thinges againſt the ſtatute, 
but alſo agatnſt the commaundement of God. 
St. To that ſome aunſwere and ſap, that when 
the land is ſolde and a recouery is had there⸗ 
bpon in the Kinges Court of Record, that it 
ſufficeth to barre the taple in conſctence, foz 
they ſay that as the taple was firſt oꝛdayned 
by the Lawe,ſo they ſap that by the Lawe it is 
adnulled againe, D. Be thou thy ſelfe Judge 
ik in that caſe there be like authozitte tn the ma⸗ 
king of the taple, as there is in the adnulling 
thereof, fo: it was o2dained by authozitie of 
Marl tament, the which is alway taken koz the 
molt high Court in this Realm? befoze any oz 
ther, and it is adnulled vy a falſe ſuppoſell,foz 
that , that they that bee named demaundantes 
ſhould haue right to the land, where in truth 
they had neuer right thereto, whereupon fols 
loweth a falſe ſuppoſel in the w:it, and a falſe 
ſuppoſell in the declaration, and a boucher to 
warrant bycoutn of ſuch a perſon as hath no⸗ 
thtng to peeld in value, and thereupon by couin 
F ug. and 
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and colluſſon of the parties followeth the de⸗ 
fault ofthe vouchee, by the which default the 
tudgment ſhalbe giuen. Ind ſo al the tudgmee 
is deriued a grounded of the vntrue ſuppoſel a 
couin of the parties, whereby the Lawe of the 
realme þ hath oꝛdeined ſuch a wit of Entre to 
help the that haue right to lands oz tenements 
is defrauded,the court is deceiued, the heire 18 
Hiſherited,# as it is to doubt, the buyer and the 
ſeller, their hetrs aſſignes hauing knowledge 
of the taile bee bound to reſtitutton,# vercy J 
haue heard manytimes , that after the law of 
the Realme fuch recoueties ſhould be no barre 
to the hctre in the taile, it the law of the realme 
might be therein indifferently Heard, S. can- 
not ſee but that after the Law ofthe Realm it 
is a barre ofthe tale, foz when the tenau nt in 
taile hath vouched to warranty, # the vouchee 
hath appeared8 entred into the warranty, and 
afterhath made dcfaultim deſpite of the court, 
wherupon tudgement is giuen fo2 the deman⸗ 
dant againſt the tenant, and foz the tenant þ he 
ſhal recoucr in value againſt the vouchee, if p 
heire tnthe tatle ſhould after bzing his Forme- 
don t᷑ tecouer the lands entailed, and after the 
bouchee purchaſeth lands, then ſhould the heir 
alſo haue execution agatnſt him to the value of 
th: lands entailed as heir to his anceſter that 
was tenant4n the firſt adon, and ſo he ſhould 
haue his owne lands, e alſo the landes recoue⸗ 
red in value, ⁊ therfoꝛe becauſe ofthe pꝛeſump⸗ 
tton that the vouchee may purchaſe landes af- 
ter the tudgement, ſome be of opinion that it is 
in the law a good bar of the taile. D. J _— 
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that in that caſe thou haſt put that the vouchee 
may barre the heite in taile of ig recouerie in 
value, becauſe he hath recouered the firſt lãds. 
Neuertheles I wil take a reſpit to be aduiſed 
ol that recouery in value. Ind if thou can pet 
ſhew mee any other conſideration why the ſaid 
recoueries ſhould ſtand with coſcience, I pꝛay 
thee let mee heare thy concett therein, fo2 the 
multitude of the ſayde recoucryes is ſo great, 
that it were great pitty that al ſhould be bound 
to reſtuution that haue landes by ſuch rec oue⸗ 
ryes,ſith ihete is none (as far as J can heare) 
diſpoled them to reſtoze. S. Home men make 
an other rcaſon to pꝛoue that the ſapd recoue- 
ries ſhould be ſufficient by the law to auoid the 
ſtatute of Welt, then and if they bee ſufficient 
therto they be ſuffictent in c ðᷣſcience. D. What 
is their reaſon therein? S. In the . pere ot᷑ H. 8. 
ca.. among other things it is enacted, that all 
tecouerers their heites and aſſignes may ad⸗ 
uow and iuſt ile fo: rents, ſeruices, a cuſtomes 
by them recouered, as they againſt whom they 
tecouered might haue done. Ind then they ſap 
that when the Parliament gaue to ſuch reco⸗ 
uercrs aitho:itie to aduow and tuſttſie foz 
ſuch rentes,cuſtomes,and ſeruices as they re⸗ 
couered, that the intent of the Parltament 
was that ſuch recouerers ſhould haue right to 
that, foꝛ the which they ſhould auow oz tuſti⸗ 
lle, koꝛ els they ſapt hat it ſhould be in vaine to 
gtue them ſuch power , # that the Parliament 
ſhould elſe bee taken in mancr as foꝛtiflers of 
wꝛongkull tptle , and ſo they ſap that ſuch re- 
couerers by reaſon of the ſapde Statute _ 
rig 
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right by the law. D. That ſtatute as it ſeemeth 
Was made onelte to giue to the recouerers a 

fome to auow and tuſkifie which they had not 

befoze,though ther had recoueredbpon a good 

title. And the cauſe why they had no koꝛme to 

auow oz tultifle befoze the ſaid Statute was, 

koꝛaſmuch as the recouerers did not by the 
p2etence of theyꝛ action affixme the poſſeſſion 
of him o2 them agatnſt whom they recouered, 
noꝛ clapmed net by them, but rather diſaffir« 
med and diſtroyed theyz eſtate: Ind therefoze 
they cannot alleage any continuance of thepz 
title by them, as they may that heue rentes 03 

ſerutces, 02 ſuch other of the graunt of other 
by deed oz by fine, Ind therfoze as it ſeemeth 

the moſt pꝛincipall intent ofthe Statute was, 
that ſuch recouerers ſhould auow and tuſtifle 

fo2 rentes,ſerutces # cuſtomes, as they (ſhould 

02 might do that had them by ſine, oz deede,not 

bautng any reſpect as it ſeemeth whether they 

recouered againſt tenant in fee ſimple, oꝛ in fee 
tatle, no whether the recouerers were had 

bpon a rightfull tytle. Ind therefoze as mee 
ſeemeth the ſaid ſtatute neither affirmeth noz 

diſaffirmeth the tytle of recoueryes whereby 
they doe avow: Foz if a man had right befo:e 
the recouerie the right ſhould remapne vnto 
htm notwithſtanding the ſaid Statute,and ſo 
me ſeemeth that the title of them that haue the 
lande tntatled by ſuch/recouertes ts nothing 
fo:tifled no: affirmed by the ſaid eſtatute, but 
that they are inthe ſame caſe as they were be⸗ 
fo:e, what thinkeſt thou therin?S, This matter 
ts great, fo; as thou ſapeſt there bee (0 r 
at 
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that haue tailed lands by ſuch recouertes, that 
u were great pitty and heauincſle to condemne 
ſo manp perſons,s to tudge that they all were 
bound to reſtitution. Foz I thinke there bee 
but few in this realme that haue landes of any 
notable ve lue, but that they 02 then anceſto:s, 
02 ſome other by whom they clapme , haue had 
part therof by ſuch recoueries. Inſomuch that 
Lo2ds Spirituall and Tempozall, Knights, 
DSquires,rich men and pooze , Monaſtertes, 
Colledges and Hoſpitals haue ſuch lands, fo 
ſuch recouerpes haue been vſed of long time, 
who may thinke therefoze without geeat heas 
uineſſe, that ſo many men (ſhould be bound to 
reſtitution, and that pet as thou ſapeſt, no man 
diſpoſeth him to make reſtitution. Ind ſo J 
am in maner perplexed and wot not what to 
ſap in this caſe, but that pet J truſt that igno⸗ 
rance may excuſe mam perſons in thts behalf, 
Do. Jgnozance ofthe deede map excuſe but ig⸗ 
no2ance of the Law excuſeth not, but it bee tn: 
uincible, that is to ſap,that they haue done that 
in them is to know the truth: as to counſatle 
with learned men, and to aſke them what the 
Lawe is in that behalfe, and ik they aunſwere 
them, that they map doe this 02 that lawłtullp, 
then they be thereby excuſed in conſcience.WBut 
yet tn mans lawe they bee not thereby diſchar⸗ 
ged, but they that haue taken vpon them to 
haue knowledge of the Lawe, bee not excuſed 
by ignozance of the Lawe, ne no moze are they 
that haue a Wilfull ignoꝛance, and that would 
rather bee ignoꝛaunt then to know the truth, 
And theretoze they will not dilpole __ 
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aſke any Counſaile in it, and if it be of a thing 
that is againſt the Law of God oz the Lawe 
ofreaſon,no man ſhal be excuſed of tgno:ance, 
and ſo there bee but few that bee excuſed by ig⸗ 
nozance. S. What then, ſhall wee condemne ſo 
many and ſo notable men. Doct. We ſhall not 
condemne them, but we (hall ſhewe them their 
perill. Stu. Pet I truſt theit daunger is not ſo 
great that they ſhould be bound to reſtitution. 
Foz lohn Gerſon ſayth iu the ſaid book called 
De vnitate Eccleſiaſtica, cõſideratione ſecunda, 
uod communis error facit ius: that is to ſay , 
common erro2 maketh a right, of which 
woꝛds as it ſeemeth ſome truſt may bee had, 
though it were fully admitted the ſayd recoue- 
ries were firſt had upon an vnlawful ground, 
and againſt the good oꝛder of conſcience , that 
pet neuertheleſſe, koꝛaſmuch ag they haue beene 
vled of long time, ſo that they haue bin take of 
diuers men that haue bin right well learned, 
in maner as for a lawe, that the buyers partlie 
be excuſed, ſo that they bee not bound to reſti⸗ 
tution . Ind moꝛeouer it is certame that the 
Statute of Weſtminſter the ſecond, noz none 
other ſtatut made by man cannot be of greater 
valoz oꝛ ſtrength, then was the bond of matrt- 
mom that was oꝛdained of God. Ind though 
that bond of Matrimonye was indiſſoluble, 
yet neuert heleſſe Moiſes ſuffred a bil of refuſell 
ok the Iewes, which in Latin is called Libellũ 
repudij, and ſo they might thereby kozſake 
their wines as it appeareth Deutro.xxiij. and 
theretoze like as a diſpenſation was luffered 
ag ainſt that bond, ſo it ſeemeth it may bee a- 
gain 
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The 26, Chapter. 47 


againſt this ſtatute, Do. Is to that reaſon that 
thou haſt laſt made of a bill of refuſell, let all 
purchaſoꝛs of land heare what our Loꝛd ſatth 
in the Goſpel of the Iewes, ok that bill of reku⸗ 
ſall, Mathew 19. where bee ſaith thus, For the 
hardnes of your hearts Moiſes ſuffered pou to 
leaue your wiues. Foz at Þ beginning tt was 
not ſo : of which woꝛdes Doctours hold com⸗ 
monly that though ſuch a bill of rcfuſell was 
lawfull ſo. that they that refuſed their wiues 
thereby. ſhould be without patne in the law, þ 
yet it was neuer lawfull ſo þ it ſhould be withz 
out (Inne, Ind ſo likewiſe it may be ſaid in this 
caſe that ſuch recoueries bee ſuffered fo2 the 
hardneſſe of the heartes of Engliſhmen, which 
deſire land and poſſeſſion with ſo great greedi⸗ 
neſſe that they cannot bee withdzawen from tf 
neyther by the law of God no: of the Realme: 
And therfo2e the rich men ſhould not take the 
poſſeſſtons of pooꝛe men from them by power, 
without colour ot tytle, that is to ſay, eyther 
by open Diſſet{In,o2 by the onely ſale of the te⸗ 
nant in taile , and ſo to holde them againſt the 
expꝛeſſe woꝛds of the ſtatute , futh recoueryes 
haue bin ſuffered, Ind though foꝛ theyz great 
multitude they may happelp be without payne 
as ts the La w of the Realme: pet it is to feare 
that they be not without offence , as againſt 
God, and as to the other reaſon, that acomm$s 
erro2 ſhould make a right,thoſe woꝛds as mee 
ſeemeth be to be thus vnderſtood, d a cuſtome 
vſed againſt the law of man ſhall be taken in 
ſome countries fo: Law, it᷑ the people be ſuffe⸗ 
red ſo to continue. Ind pet ſome men call ſuch 
a en- 
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a cuſtome an erroꝛ becauſe that che cõtinuance 
of that cuſtome againſt the law was partly an 
errour in the people, foz that thep would not 
obey the Lawe that was made vy their ſu⸗ 
periours to the contrary of that Cuſtome, but 
it is to be bnderſtood that the ſapd recouerpes 
though ther haue beene long vled, map not be 
taken to haue the ſtrength of a cuſt om, foʒ ma⸗ 
ny as well learned as vnlearued haue away 
ſpoken agatuſt them and pet doe. Ind further: 
moze as J haue heard ſay a cuſtome oꝛ a pꝛe⸗ 
ſcription in this Realme agamſt the ſtatutes 
of the realme pꝛeuaile not in ß law. S. Though 
a Cuſtome in this Realme pꝛeuatleth not a⸗ 
gain(t a Statute as to the Law, pet it ſeemeth 
that it may pzeuatle againſt the ſtatute in con⸗ 
ſctence,foz though ignozance of a ſtatute excu⸗ 
ſeth not in the Law, neuertheleſſe it may ercuſe 
in conſcience and ſo it ſeemerhthat it map do of 
a cuſtome. Doc. But if ſuch recoueries cannot 
be bꝛought into a lawfull cuſtome in the lawe, 
it ſeemeth they may not be bzought into a Cuz 
tome tn conſcience, foꝛ conſcience muſk atwap 
be grounded vpon ſome Law, and in this caſe 
it cannot be groonded bpon the law of reaſon, 
noꝛ vpon the Law of God, and therefoze if the 
Lawe of man ſeruenot, there ts no grounde 
whereupon conſcience in this caſe may bee 
grounded, and at the beginning of ſuch reco- 
uertes they were taken to bee good becauſe the 
Law ſhould warrant them to be good, and not 
by reaſon of any Cuſtome, and ſo if the reaſon 
ofthe Lawe will not ſerue tn the recoueryes , 
the cuſtome cannot helpe, foz an cutil — 


The 26, Chapter. 48 


is to be put away. Ind therefoze me ſeemeth 
that the tecoueries bee not without offence a⸗ 
gainſt G O D,. though happily fo thetr great 
multitude , and that there ſhould not bee as it 
were a ſubuerſlon of the tnheritaunce of many 
in this Realme , as well of ſpiruuali as tem- 
poꝛall, theꝝ bee without paine in the Lawe of 
the Realme , except ſuch recouerycs as by the 
common courſe ofthe Law bee votdable inthe 
law by reaſon of ſome vſe oz of ſome other ſpe⸗ 
ciali matter: but what patne that ts I wil not 
timeroullę iudge, but commit tt to the goods 
neſſc of our Lozd,whoſc Judgements be very 
deepe and p2ofound , noz I will not fully at᷑⸗ 
firme that thep that haue landes by ſuch reco- 
ueries ought to be compelled to reſkituttd : but 
thts ſeemeth to mee to bee good counſaile, that 
euery man hereafter hold that is certaine , and 
leaue that is vncertatue, and that is that hee 
keepe himſelfe from ſuch recouertes, and then 
hee ſhall be free from all ſcrupulouſnes of cons 
ſcience in that behalte. 

Stu. It ſeemeth that in this queſtion thou 
pondereſt greatly the ſaidſtatute of Weſtmin- 
Ker the ſecond, and that though it be but onely 
a Law made by man, that pet fozaſmuch as it 
is not againſt the law of reaſon , no2 the Law 
of God, thou thinkeſt that it muſt be holden in 
conſcience,and ouer that as it ſeemeth thou art 
ſomewhat in doubt whether thoſe recoueryes 
bee any barre to the hetre in the tayle by the 
law of the Realme,vnleſſe that he haue in bas 
lue in deede bpon the voucher , and that thou 
wilt thereupon take a reſpite 0z thou * 
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full minde therein, and in ltkewtſe thou think⸗ 
eſt as J take it that thoſe recoueties cannot 
be bꝛought into a cuſtome, but that the longer 
that they bee ſuffered to continue tt they be not 
good by the Law, the greater is the offence a- 
gainſt God. Ind therekoꝛe thou pondꝛzeſt little 
that cuſtome, but pet thou agreœeſt that it 1s 
good to ſpare the multitude of them that bee 
paſt, leaſt a ſubuetſion of þ inherttance of ma⸗ 
ny of this tealm might follow, and great ſtrife 
and vartance alſo, it they ſhould bee adnulled 
fo? the time paſt, except there be any other ſpe⸗ 
ciall cauſe to auoide them by the Law as thou 
haſt touched in the laſt reaſon , but thou thin- 
keſt that it were good that fr5 hencefoꝛth ſuch 
recouertes ſhould bee cleerely pꝛohibited, and 
not be ſuffred to be had in vſe, as they haue bin 
befoze , and thou counſatleſt ali men thcrefoze 
torefratne themſelucs from ſuch recouerpes 
hereafter. Doct. Thou takeſt well that J hate 
ſaid, and accoꝛding as J haue ment it. S. Now 
E, pꝛay thee,ſith I haue heard thy queſtion of 
ele recoueries accoꝛding to thy deſlre, that 
thou wouldeſt aunſwere me toſome particuler 
queſtions concerning Tatled landes, whereof 
thou haſt at this time giuen vs occaſlon to 
ſpeake. D. Shew me theſe queſttons,# J will 
ſhew thee mp mtnde therein with good will, 
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7 — apy wenn — 
Ste, s J. at D. re deemm 
tle . —— den that hee 


J ſhal haue a certatn rent out of the ſame land to 
bin to his hetres, a fo the ſurety of the — 


it ts deutled that the diſſeille 

right in the land ac. g that a recouery as 
we haue ſpoke of befoze, ſhalbe had againſt the 
ſayd Jo.at St.to the bie of the payment of the 
ſatd rent and of the fozmer taile, whether tans 
deth that recouerie wel with conſcience 02 not 
as thou thinkeſt D. I ſuppoſe it doth,foz it ts 
made foz the ſtrength and ſuretie of the taple , 
which S dilſetlle might hauecleerely defeated 
E auoided tf he would, a therekoze as I thinke 
if the ſaid JY.at S.had granted to the diſſeiſie, 
only by his deed a certaine rent fo2 Þ releaſing 
of his title, that graunt ſhould haue bound the 
heires in the tatle fo: euer. And then tf the diſ⸗ 
ſeiſie foz his moze ſurety will haue ſuch a recos 
uery,as befoze appeareth, it ſeemeth that recos 
uery ſtandeth with good conſctence. S. It ſee⸗ 
meth that thy opintd is right good in this mats 
ter. And alſo it appeareth that with a reaſona⸗ 
ble cauſe,ſome particulet recoueries may ſtand 
both with law & conſcience to barre a taile. 


The ſecond queſtion of the Student, con- 
cerning tayled lands. 


Cap. 28. 


]F a Tenant intaileſuffer a recouery again(} 
* 
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the recouerer ſhall ſtand ſeiſed thereof to the 
ble of acertatne womi whom hee tntendeth to 
take to his wife,fo2 terme of life, and after to 
the vſe of the firſt , and after he marteth 
the ſame woman, whether ſtandeth that reco- 
uerie with conſctence,though other recoueries 
bpon bargatnes and ſales did not? Do. It ſee- 
meth pes,fo: though the Statute be that they 
to whom the tenements be ſo gtuen,ſhould not 
haue power to alien, but that the landes after 
their death ſhoutd remaine to thetr iſſues, 02 
reuert to the donours,ifthe iſſues failed: yet if 
hee to whom the landes were ſo gtuen take a 
wile, and dyeth ſeyſed without hetre of His bo⸗ 
dy, and the donour enter the woman ſhall re- 
couer agatnſt him the third part to holde in the 
name ot her dowꝛp fo: terme ot her lite, though 
the tatle be determmed, and the ſame lawe is of 
tenaunt by the Curteſle: that is toſap, of him 
that happencth to marry one that is an inhe⸗ 
ritrtx of the land entatled,and they haue iſſue, 
the wike dyeth, and the iſſue dyeth, he ſhal holde 
the lands fo? terme of his like, as tenant by the 
curteſie, notwithſtanding the woꝛ ds of the ſta⸗ 
tute, which ſay that after the death of the te⸗ 
nant in tayle without iſſue, the landes ſhall re- 
uert to the donoz, and I think the cauſe is be⸗ 
cauſe the intent of that ſtatute ſhatl not bee ta⸗ 
ken,that it tntended to put away ſach titles as 
the Lawe ſhould gtue, by reaſon of the Tatle, 
and ſo it ſcemeth that a like entent of the Sta⸗ 
tute ſhalbe taken fo2 Jointozs,foz elſe the ſta⸗ 
tute might be ſometime a letting of Matrtmos 
nie, and it is not like that the ſtatute — 
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lo, and theretoze it ſeemeth that by the onelte 
decde ofthe tenant in tayle, a Jointo) map be 
made by the intent of the Statute , though the 
woꝛds of the Statute ſerue not expzelly foz tt, 
foz many times the intent of the letter ſhall be 


taken, and not the bare letter, as it appeareth 


in the ſame Statute, where it is ſatd that hee 

to whom the lands be giuẽ ſhal haue no power 

to alten, yet the ſame ſtatute ts conſtrued that 

neyther he noꝛ his hetres ol his body ſhal haue 

no power to alien, and ſo me thinketh that ſuch 

an intent ſhalbe taken here fo: ſauing of Joins 
toꝛs. St. Truth it is, that ſometime the intent 
of aStatute ſhall be taken farther then the ex⸗ 
pzeſle letter (trctcheth, but pet there may no tns 
tent be taken againſt the erpzeſſe wozdes of 
the Statute, fo2 that ſhould bee rather an in- 
terpꝛetatton of the Statute then an expoſition, 
and it cannot bee reaſonably taken, but that 

the tntent of the makers of the fayd Statute 
was, that the land ſhould remaine continual⸗ 

ly in the hetres of the tatle, as long as the tatle 
endureth, and there can no Jointoz bee made 
neither by deede no: by recovery, but that the 
taple muſt thereby be dtſconttnued, and theres 
fo:e this caſe of Jotntoz is not like to the ſaid 
caſes of Tenant in Dower, oʒ Tenant by the 
Curteſle : fo the title of Dow2te,andof Teo 
nauncie by the Curteſle groweth moſt ſpe⸗ 
ctally by the conttnuance of the poſſeſſion in 
the hetres of the Taille, but it is no ſoof Join⸗ 
tours, and theretoʒe by the onely deede of the 
tenaunt in the T ayle, there may no Jointour 
bee lawfully made agatuſt A oo a 
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of the ſtatute. Ind if there be any made by war 


payment of his debts he ſelleth the ſame land, 
and foz ſuertie ofthe buyer he ſuffereth a reco⸗ : 
uerp to bee had againſt him tn ſuch maner as ; 
befo:e appeareth, whether ſtandeth that reco⸗ 5 
uerie vð conſcience oz not Do. I would heere 
make a litle digreſſið to aſke thee another que⸗ 
ſtion 02 that I make anſwere tothtne: that is 
to ſay,to feele thy minde how that Law by the 
which the body of the debtoꝛ ſhall be taken and 
call into pꝛiſon there to rematn til he haue paid 
the debt, may ſtand with conſcience, ſpecially 
ik he haue nothing to pay it with, fo2 as it ſees 
meth it he will relinquiſh his goods which in 
ſome laws is called in latin Cedere bonis, that 
hee ſhall not bee impꝛiſoned, and that is to be 
baderſtood molt ſpectally if he be fallen into 


of 

of recouery, then tt ſeemeth that it muſk bee put 3 
vnder the ſame rule, as other recoueries mul fer 
q The third queſtion of the Student con · ; - 
cerning tailed lands, C 

ar 

Cap. 29. ck 

—ä—ũ— — ann rac 
Te is meere mott6 make a feoffement of cer- p 
tatne lands to thinte nt that the feoffees ſhall pf 
thercof make a gift to the ſapd Jo.at oke to t 
haue to him and to his hetres ofhis body,and . 
they make the gift accoꝛding. And after the t 
ſaid J.at Nokefallethinto debe,wherefoze he 4 
is taken and put in pꝛiſon, and thereupon foz p 
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The 29. Chapter. 51 


pouerty and not though his owne default. 
S. There is no law in this realme that the des 
fendant map in any caſe Cedere bonis,# ag me 
ſeemeth if there were ſuch a Law, it ſhould not 
be indifferent, foz as to the knowledge of him 
that the money ts owing to, the debtoz might 
Cedere bonis,h is to ſap, relinquiſh his goods, 
and pet retaine to himſelke ſecretely great ris 
ches. And therefoze that Law in ſuch caſe ſees 
meth moze indifferent and righteous that com⸗ 
mitteth ſuch a debtour to the conſcience of the 
platntife to-whom the money is ow,ng, then 
the committing him to the conſcience of him 
that is the debtour : foz inthe debtoz ſome de⸗ 
fault map bee aſſigned,but in him to whom the 
mon is owing may be aſſigned no detault. D. 
But it hee to whom the debt is owing , knows 
eth that the debtour hath nothing to pay the 
debt with, and that hee is fallen into pouer⸗ 
ty by ſome caſualty , and not though his own 
default, doth the law of England hold, that he 
may with good conſcience keep the devtoz (Hill 
in pꝛyſon till he bee pated?S Nay verely,but it 
moze reaſonable to appoint the liber- 

ty and the tudgement of conſcience in that caſe 
to the debtee then to the debtour , foz the cauſe 
befoze rchearſed, Ind then the debtour, ik hee 
knew the truth, is ( as thou haſt ſaid) bound in 
conſcience to let hum goe at liberty though hee 
bee not compellable thereto by the Law. Ind 
— — it fo: this time, — 

Englid in point is good and 
make aunſwere to 
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therkoꝛe as me ſeemeth,fozaſmuch as it appeas 
reth that the ſaid gift was made of the meere 
liberty and freewil of the ſayd John at Nobe, 
and without any recompence, that therefoze 
it cannot bee otherwiſe taken, but that the tn- 
tent of the ſayd J.at Noke, aſwell at the time 
of the ſayd feoffement, as at the tune that hee 
rece:ued agatne tye ſaid gift in the tayle, was, 
that ik he happened afterwards to fall into po⸗ 
uerty, that hee might alien the ſaid land to re⸗ 
lieue him with, koꝛ how map tt be thought that 
a man will ſo much ponder the wealth of his 


heire, that he wil foꝛget htmſelfe : and ſo it ſee⸗ 


meth that not oneiy the ſaid ret ouery ſtandeth 
with conſctence, but alſo it he had made onely a 
feoffement of the land, the feoffement ſhould be 
in conſctence a good barre of the tatle,but if the 
ſaid feoffement and gitt had bin made tn conſi⸗ 
deration of any recompence of money 02 foz a⸗ 
ny matrimony oꝛ ſuch other, then the feoffemet 
of the ſaid J. at N.ſhoutd not bind his hene. a 
ik he then ſuffered any recouery therot, then the 
xecouery ſhould bee of like effect as other reto⸗ 
ueries wherof we haue treated betoze and that 
which J ſayd it was good to fauour rather foʒ 
their multitude, then koꝛ the conſcience:and the 
ſame law is that if the ſon and the hetre of the 
ſaid J. at Noke in caſe ihat the ſard gift was 
made withqut recompence, alien the laud foz 
pouerty after the death of his father, the reco- 
uery bindeth not but as other recoueries doe, 
fo2 it cannot bee thought that the intent of the 
father was, that any ok his heirs in tatle ſhould 
foz any neceſſity diſherite all other deres — 

alle 
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tatle that ſhould come after him, but foz himſelf 

mee thinketh tt is reaſonable to Judge inſuch 

maner as I haueſapd befoze.St. Ind though 

the intent ofthe ſayd John at Noke,when hee 

made the ſaid feoffement,and when he tooke a⸗ 

gaine the ſatd gift in tatle, were that if he fel in 

neede that he might alien, yet J ſuppoſe that 

hee map not alien though percaſe fo: the moze 

ſuerty hee declared his tntent to bee ſuch vpon 

the ltuery of ſeiſin: foz that intent was contra⸗ 

ty to the gift that he freely took vpon him, and 

when any tutent oz condition is declared oz re⸗ 
ſerued againſt the ſtate that any man maketh 
92 exceptcth : then ſuch an intent 02 condition 
is void by the lawe,as by a caſe that hereafter 
followeth will appeare , that is to ſay. It᷑ a 
man make a feoffkement in fee, vpon condition 
that the feoffee (hall not alten to any man, that 
conditton is botde , koz it is incident to euery 
ſtate of the fee Ample that he þ is ſo ſeiſed map 
alien. Ind like as in a fee ſimple there is inci⸗ 
dent a power to alien, ſo in a ſtate taile there ia 
a ſecret intent vnderſtood in the gikt, chat no a⸗ 
ltenatton ſhall be made. Ind therfoze though 5 
intent of the ſaid Jo. at N. were that if he fell 
into pouerty that he might ſell, and though hee 
at the taking of the gift openly declared his in⸗ 
tent to be ſo,yet the intent ſhould be void by the 
law as me ſeemeth,and ik it be void by the law, 
it is alſo void in coſcience, and ſo the ſatd reco⸗ 
uery muſt be taken in this caſe to bee of Þ ſame 
eſtect as recouertes of other lands intailed be, 
and in no other maner, 
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g Thefourth queſtion of the Student, concer- 
ning Recoueries ot Enhecitances 


intailed. 


Cap. 30. 

F an Junuity be grauntedto a man to haue 
121 grantee, e to the heites of 

his body, ot the cofers of his grantoz. Ind 
after the grantee ſuffereth a recouery agatnſt 
Him in a w2tt of Entre, by the name of a rent in 
dale of like ſumme as the Inmuty ts ot, with 
vouchers g tudgment after the commꝭ courſe, 
and both parties intend that the Innutty ſhal 
be recouered: whether ſhall the recouery binde 
the heire in taile ol his Zunuity D. What tf it 
were a rent going out of land, what e ſlecte 
ſhould the recouery bee then? Stu. It ſhould be 
then of like effect as if it were of land. Do. Ind 
ſo it ſeemeth to be of this Ynnutty , foz as mee 
thinketh, a tent, and Innutty bee of one elect , 
fo: the one of them ſhalbepated in ready money 
as the other ſhall. Stu. Truth, and pet there be 
many great diuerſittes betwirt them in the 
law. D. I p2ap thee ſhew me ſome of dt- 
uerſittes, Stu Part I ſhall ſhewe thee, but J 
wotte not canon — thee all, but 
firſt thou ſhalt vn one diverſity is 
this. Euery Rent, bee it Kent ſerutce, Rent 
charge, oꝛ Rent ſecke, is going out of land, but 
an Innutity goeth not out of any land, but 
chargeth onely the perſon, that is to ſay, the 
graunto2, 02 his heires that haue Aſſets by 
dilcent , 02 the houſe ik it bee — 
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houſe of Religion to perceiue of their cofrers, 
Iiſoof an Innuitie there lyeth no action, — 
onelie a Wꝛi of Annuttie againſt the gr 
tour,hts heires, oʒ ſucceſſo:s, and that — of 
Annutty lyeth neuer againſt the pernour , but 
onely againſt the grantoz oꝛ his hetres : but of 
a rent, the ſame ectton map ye, as doe of land 
as the caſe requtreth , and tt iyeth ſometime of 
rent againſt the pernour of the rent, that is to 
— moor the rent w2zongs 
fully,s ſometime agatnſt neither . Is of a rent 
ſerutce Aſsiſe map lye foʒ the Lozd againſt the 
Meine a the Dtlletſo2, 02 ſometime agatnlt the 
onely,ifhe did alſo the dillecſty, Alſo an 
is neuer taken foz an Aſſets, becauſe 
it ts nofreeholde in the Lam, ne it ſhall not be 
put in execution vpon a ſtatute Marchant, ſta⸗ 
tute Staple,ne Elegu as a rent map. And be⸗ 
cauſe the ſaide Wzit of Entre lay not in this 
caſe of this aunuitp, # that tt cannot be intens 
ded tn the law tobe the ſame Annutty, though 
tt be of like ſumme with the annvity,ne though 
the parttes aſſented and ment to haue the ſame 
annuity recouered by the ſaid Wit of Entre, 
therckoze the ſatd recouerie is void in law and 
couſctence. But if ſuch arecouery bee had of 
rent with a voucher ouer, then it ſhal be taken 
to be of like effect, as ret oueries of lands be in 
ſuch maner as we haue treated of befoze. 


The fiſth queſtion of the Student con- 
cetning tayled lands, 
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F lands be giuen to a man and to his Wite 

tn the name ofher Jointoz, by thc father of 

the huſband to haue and to hold to them # to 
the heires of their two bodyes begotten, and 
after they haue iſlue and the huſband dieth, and 
the wife alieneth the land, a againſt the ſtatute 
of 11. H.. ſuftreth a recouerp thereof to be had 
againſt her, to the vſe of the buter, and after her 
ſonne a heire apparant that is hetre to the taile 
releaſeth to the recouerees by fine, 4 dyeth, ha⸗ 
utng a bꝛother a liue, # after the mother dieth, 
who hath right ta the land, the buyer, oz the 
bzother of him that releaſed? D. What is thine 
opinion therein, I p2ay thee ſhew — 
ſeemeth that the buter hath right,fo2 by the ſatd 
ſtatute made in p; 1 1.yeere of H.. among other 
thinges it is enacted, that it any woman which 
hath lands of the gift ol her hulband, oz of the 
gift of any ofthe Junceſtozs of the huſband 
ſuffer any recouerie thercof againſt her by coz 
uin, that then ſuch reco nery ſhalbe votd, a that 
tt ſhall be lawfull to him that ſhould haue the 
land after the death ofthe woman to enter, and 
it to hold as in his firſt right, pꝛouided alway 
that that ſtatute ſhall not extend where he that 
ſhould haue the land after the death of the wo⸗ 
man is agreeable to any ſuch altenation 02 re⸗ 
couerp, ſo that the agreement be of recoꝛd. And 
fozaſmuch as the heire in this caſe agreedto 
ſaid recouerp & fine, which is one of the hig 
Beco2ds in the lawe, it ſeemeth that the buyer 
hath right againſt that heire that agreed, _ 
agatn 
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againſt all that ſhall be heire ofthe taple , and 
that not onely by the ſaid recouerie,but alſo by 
the ſayd Dtatute , whereby the ſaid recouerte 
with aſſent ofthe hetr is affirmed. D. Though 
the buyer in this caſe haue right during the 
life of the hetre that releaſed, yet neuertheleſſe, 
after his death his heir as it ſeemeth map law 
fully enter: foz the agreement whereofthe ſta⸗ 
tinte ſpeaketh,muſt as I ſuppoſe either be had 
befoze the recouerie, 02 elſe at the time of the 
recouery: Fo: if a title by reaſon of the ſayd 
ſtatute be once deuolute to the heir in the tale, 
then the tight as me ſeemeth cannot bee extinct 
no: put awa by the onely fine of the heire, no 
moze then it he had dped , and the next heire to 
him had releaſed to the buper by fine, in which 
caſe the releaſe could not extind& the right of 
the tytle , no the right of Gntre that is gtuen 
by the Statute, and ſo as me ſeameth, his next 
betre may therefoze enter. S. Xs J percetue all 
thy doubt is in this caſe , becauſe the aſſent of 

hetre was after the recouerte , fo2 if tt had 
bin at the time of the recouerte, as if the heire 
had bin vouched to warrant in the ſame recos 
uerie, and hee had entred, andthereupon the 
tudgement had been gtuen , thou agreeſt wel, 
— the recouerp ſhould haue auoided the taile 

euer. 

Doctour. Chat is true, fo: it is in exmeſſe 
Won des of the Statute , but when the aſſent 
is after the recouerte, then mee thinketh it is 
not ſo, ne that the right ofthe firſt tatle , which 
was recetued by the ſayde Statute ſhall not 


bee extinct by his fine, no moze then it ſhall tn 
other 
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coueries were then vſed and had, to defeat 3 dak l 
(Tailes,that that tt was like that they would dedn 
lo continue, which nerertheleſle the Parlta- Jotn 
ment did not pꝛohibite foz the tune to come, ik the 
as tt did the laid recoueries of Yointozs : that coue! 
it is theretoꝛe to ſuppoſe, that ther thought how 
that they ſhould ſtand with Law and conſci: awa 
ence : but becauſe J were made rather paſſe 


nations and recoueries of | then 
agatnſt the — ERIN $ fozt 
lienattons of other landesentatled ,fo2 tt then ©" 


bad. cher ſay that the Parliament would haue |} Wil 


ueries of Yoyntozs, and not other recoueries, | 

that pet it cannot be taken therefoze that thetrr 
intent was that the other Kecoueries ſhould © 
{tand good and perfect.fo2 they ſpake the only 

of Joyntozs, becauſe there was no complatne * 
ans 8 (he 2 tan. bus y 
age 
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againſt recouertes had of Jointo;s,e therfoze 
it ſeemeth that they intended nothing concers 
ning other recouertes, but that they ſhould be 
of the ſame effect as they were befoze,andno o⸗ 
therwiſe. And that will appeare moze platne⸗ 
lythus : though the makers ofthe ſatd ſtatute 
tntendsd to put away e adnul ſuch recoueries 
as ſhould ve made of ioyntoꝛs after a certaine 
day limitted in the ſtatute , that vet they inten⸗ 
ded not to auoide ne affirme ſuch recoueries of 
Jotnto2s as were paſſed befoze that time: and 
tf they intended not to auotde ne affirmethe re⸗ 
couertes had of Jotntozs befoze that time. cht 
how can it be that they tntended to put 
away, 02 affirme other Recouertes that were 
paſſed befoze that time, a not of Jointoꝛs that 
would not affirm, ne put away recoueries paſ- 
ſed of Jointoꝛs bekoze that time? Ind ſo as it 
ſe they intended to ſparethe multitude of 
them that were palled of both, and not tocoms 
fozt any to take them after that time. S. J am 
content thy optnton ſtand foz this time, and 'Y 
will aſke thee another queſtion, 


The ſath queſtion of the Student concer- 
ning tailed landes. 


Cap. 32. 


F tenant in taſle be diſſetſed,s die, a an aum 
ceſter collateral to the heire tn tatle releaſe i 
a warranty, and dye, e the warranty diſcens 
deth vpou the heirt tn the tatle, whether is — 
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therby barred in cõſcience, as he is in the lam. 
D. Becauſe pour pztuctpall intent at this time 


ts to ſpeake of recoueries # not of warranties, 


s alſo becauſe it hath btn of long time takenfoz 


a pzincipall Maxime of law, that it ſhould be 
a barre to the heyzes aſwel that claime by a fte 
fimple,as by ſtate taile, and fo: that alſo that ite 
was not put away by the ſaid ſtatute of W. 2. 
which o2deined the tatle, J will not at this 
time make thee an aunlwere therein, but will 


take a reſpite to bee aduiſed. Stu. Then I pꝛay 
thee pet 02 we depart ſhewe mee what was the 


moſt pꝛincipall cauſe that moued thee to moue 


thts queſti6 ot recoueries had of tailed lands, 
D. This moued me thereto. I haue perceiued 
many times that there bee many dtuers opim⸗ 
ons of theſe Recouertes, whether they ſtand 
with conſcience 02 not, a that it is to doubt that 
many perſons run tnto offence of Conſcience 
thereby, Ind therefoze J thought to feelethp 
mind in them, whether J could percetue that it 
were cleere, that they ſerued to bzeake the taile 
in law and conſctence, 02 that tt were clerely az 
gainſt conſcience ſo to b2eak the tatle,oz that it 
were a matter in doubt , s it it appeared a mat⸗ 
ter in doubt, oꝛ that it appeared that the mat⸗ 
ter were vſed clerely againſt conſcience, then 
thoughe to doe ſomewhat to make the matter 
appeare as it is, to the intent that they that 
haue the rule and charge ouer the people aſwel 
the ſpirituall men as tempoꝛal men, ſhould the 
rather endeuour them to ſee it refo2med foꝛ the 
common wealth of the people, aſwell in bodte 


as in ſoule. Foz when anything is vſed whe 


n 


_ oo mn 7 0 = 


TIEN — 


The 32. Chapter. 56 


difpleaſure of God, it hurteth not only the bos 
dy, but alſo the ſoule. Ind tẽ poʒall rulers haue 
not one ly cure of the bodyes, but alſo of the 
foules,# ſhal anſwere foz them tf they periſh in 
their default: and becauſe it ſecmeth by ß moze 
apparant reaſon that the tatles be notbzoken, 
ne fully auoyded by the ſapd recoueries, & that 
pet neuertheleſle the great multitude of them 
that bee paſſed is right much to bee pondered. 
Therkoze it were very good to pꝛohibite then 
foz time to come, to put away ſuch ambigut- 
ties and doubts as riſe now by occaſſion ofthe 
ſatd recoueries,and ſo thep be put as ſnares to 
deceiue the people, and ſo will they be as long 
as they be ſuffred to cotinue. Ind me thinketh 
verelye that it were therefoze right expedient 
that Tapledlandes ſhould krom hencetoꝛth ets 
ther be made ſo ſtrong in the law, that the tatle 
ſhould not bee bꝛoken by recouerte, fine with 
pꝛoclamation, collateral warranty , noz others 
tle: oz elſe that all tayles ſhould be made fee 
Ample, ſo that euery man that liſt to ſell his 
land, map ſell it by his bare feoffement,# withs 
out any ſcruple 02 grudge of conſcience, æ then 
there ſhould not be ſo great expences in ß law, 
no2ſo great bartance among the people, ne pet 
ſo great offence of conſcience as there ts nowe 
in many perſons. S$.Uereltemee thinketh that 
thy opinion is right, good, g charitable in this 
behalfe. And that the rulers bee bound in cons 
ſctence to looke vpon it, toſee it refo:med and 
bꝛought into good oꝛder. Ind verely by chat 
thou haſt ſaid therin thou haſt bꝛought me into 
remembzance that there bee diuers like ſnares 
cons 
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concerning ſpirituall matters ſuffred among þ to then 
people, whereby J doubt that many ſpirttuall ence d 
rulers be in great offence againſt god. Ys tt is not ha 
of the point that ſpirituel men haue ſpoken ſto And ſ 
much of,that 8 ſhould not be put to aun- ters d 
ſwere befoze lap men, ſpecially of felonies and In 


murders,# ofthe ſtatute of 45.E.3.C.z.where 3} man 
it is ſayd that a pꝛohtbition ſhall lye where a baue 
man is ſued in the ſytruual Court foz tithe of auth 


wood, is aboue þ age of xx.yere, by nameof to o 
Silua Cedua as it hath done befoze,# they haut conte 
tn open Hermons,# in dtuers open coms ter a 
munications a counſels cauſed it to be openlie hee! 
notilied a knowen,that they ſhould be al accur⸗ ſoul 
ſed that put Pꝛieſts to anſwere, 03 that matn- com 
tatn ß laid eſtatute, oʒ any other ltke to it. And the! 
after when they haue right wel percetued that, tau 
notwithſtanding al that they haue don thertn, 5 
it hath bin vſed in the ſame points though all tile 
the realme in like maner as it was befo:e: Che ® or 
they haue ſet ſtil a let þ matter paſſe, ſo woen GG 
they haue bzought man perſons in great dan⸗ |{ Oy 
ger, but moſt ſpecially them that haue guen m 
credence to their ſaying, a yet by reaſon of þ old 1 


cuſtome haue done as they did befoꝛe, thẽ there n 
they left them, but vertlye it is to feare that b 
there is to themſelues right great offence ther⸗ v 
by, that is foz toſay, toſeeſo many in ſo great k 
danger as they ſay they be. Ind to doe no moze b 
to bing them out of it, then they haue done foꝛ 5 
tt, il it bee true as they ſay, they ought to ſticke { 
to it with effect in all charity, till it were refoꝛ⸗ 
med. And tt it be not as they ſay, then they haut 
cauſed many to offend that haue giuẽ 2 
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to them, and pet contrary to their owne conſci⸗ 
ence do as they did beroꝛe, that percaſe ſhould 
not haue offender if ſuch ſayinges had not bin. 
Ind ſo u ſeemeth that they haue in theſe mat⸗ 
ters done either too mach, oz too liule. 

And J beſeech almighty God d ſome good 
man map ſo call vpon al theſe matters that we 
haue now commoned of ſo that they that be in 
authozity map ſomewhat ponder them, and 
to oꝛder them in ſuch maner that offence of 
conſcience growe not ſo lightly thereby hereafs 
ter as u hath done in times paſt . And verely 
bee that on the Croſſe knewe the p2ice of mans 
ſoule, will hereafter aſke a right ſtraight ac⸗ 
compt of rulers foz euery ſoule that is bnder 
_ , andthat ſhall periſh thzough their de⸗ 

ault. 

Thus haue I ſhewed vntothee in this lits 
tle Dtalogue howe the Lawe of England is 
grounded byon the Lawe of reaſon,the law of 


E God,the generall Cuſtomes ofthe Realm?, # 


bpon certaine p: inciples that be called Martz 
mes. vpon the particuler Cuſtomes vſed in di⸗ 
uers Cities and countries, and ppon ſtatutes 
which haue been made in dtuers Parltamtts 
by our Soueraigne Loꝛde the King and his 
pꝛogenitoꝛs, and by the Lozds Spiritual and 
Tempozall , and all the Commons of the 
Realme. Ind J haue alſo ſhewed thee inthe 
9. Chapter ofthis Booke, vnder what mant 
the ſayd generall Cuſtomes and Maximes of 
the law may bee pꝛoued 6 affirmed if they were 
denied, a diuers other thinges be contained in 
this pꝛeſent n will appeare — 
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the table that ts in the latter ende of the booke, 
as to the Readers wil appeare. Ind tn the end 


of the ſaid dialogue, J haue at thy deſire ſhew⸗ 
ed thee my conceipt concerning Recoueries ok 
tayled lands, and thou haſt vpon the ſatd reco- 
ueries ſhewed me thine optnt5. And J beſeech 
our Lo2d ſet the ſhoztly in a good cleere way, 
fo: ſurely it will be right expedient fo: the well 
oꝛdertug of conſcience tn many perſons, 
that they be ſo. And thus the God 
of peace and loue bee 
alway with vs. 
Amen, 
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AEere endeth the firſt Dialogue in 
bd BY Engliſh, with new additions be- 
twixt a Doctor of divinity, and 
2 Student in the Lawes ot Eng- 

9) F] land, And hereaftec followerh 


In the beginning of which Dialogue the Doc- 
tor anſwereth to cettaine queſtions, which the 
Studẽt made to the Doctor before the making 
of his Dialogue, concerning the lawes of Eng- 
land & conſcience, as appeareth ina Dialogue 
made betweene them in Latine the 24. Chapt. 
And he anſwereth alſo to diuers other queiti- 
ons that the Student maketh to him in this di- 
alogue, of the law of England and conſcience, 
And in diuers other Chapters of this preſent 
Dialogue is touched ſhortly, how the lawes of 
England are to bee obſerued and kept in this 
Realme, as to temporall things, aſwell in law as 
in conſcience, before any other lawes. And in 
ſome of the Chapters thereof, is alſo touched 
that ſpirituall Iudges in diuers caſes bee bouud 
to giue their Iudgmẽts according to the kings 
law. And in the latter end of the book the doe- 
ror moueth diuers caſes concerning the lawes 
of England. wherin he doubteth how they may 
ſtand with conſcience, wherunto the Stu- 
dent maketh anſwere in ſuch ma- 
ner as to the Reader will 
appeare. 


Þ 9, 
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Nthe latter ende of our firſk Dialogue in 


Latine, I put diuers caſes grounded vpon 
-* the Lawes of England wherein J doub⸗ 
ted, and pet doe, what is to bee holden there⸗ 


tn in conſcience . But fozafmuch as the time 
was then farre paſt, J ſhewed thee that J 
would not deſire thee to make anſwere tothe 
kooih wich at that time, but at ſome better lea⸗ 
ſure, whereunto thou ſayſt thou wouldeſt not 
oneſp ſhew rhine opinion in theſe caſes, but al⸗ 
ſo in ſuch other caſes as J would put: where: 
fo:e I pꝛaythee now(fo:aſmuch as me think⸗ 
eth thou haſt good leiſure ) ihat thou wilt ſhe w 
me thine opinion therin. Do. I will wuh good 
will accompliſh thy dellre: but J would that 
when J am in doubt what p law ofthis realm 
is in ſuch caſes as thou ſhalt put, that thou 
wilt ſhew me what þ law is therein: oz though 
I have by occaſl6 of our firſt Dialogue in la⸗ 
tine learned many things of the lawes of this 
realme which J knew not befoze,yet neuetthe⸗ 
leſle there ber many mo thinges that Yam yet 
ignoꝛant in and that parauenture in theſe ſelfe 
caſes that thou haſt pit # intẽ deſt hereafter to 
put:⁊ as J ſaid in the firſt Dialogue in Latin 
the 20. Cha. to ſearch conſcience vpon any caſe 
of the law it is tn vame, but where the law in 
the ſame caſe is perfectly knowen. Stu. I will 
with good will do as thou ſateſt,+ I int?nd to 
put diuers of the ſame queſtions, that be in the 
laſt Cha. ot᷑ the ſatd Dialogut in latin, 4 ſom⸗ 
time I intend to alter ſome ot them, and adde 
— 05 NIIeOES 


/ | thoubnowelt well be ſuch Nudies thou haſte 
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tu doubt ok. D. I pꝛay thee do as thou ſaiſt, and 
J ſhall with good wil either make anſwere to * 
them kozthwith aſwell as Itan, oꝛ ſhall make | 
longer reſpite to bee aduiled, oz elſe parauens 
ture agree to thine opinion therem, as J ſhall 
ſee cauſe, But firſt J would gladiy know the 
cauſe why thou haſt begun this Dialogue in 
the Engliſh tongue, a not in the lattne tongue, 
as the firſt caſes þ thou deſlreſt to know mme 
opinion, be in,oz in French as the ſubſtance of 
the law is. S. The cauſe ia this. Jt is right ne⸗ 
ceſſary to ali men in this realme, both ſpuituall 
and tempoꝛal foz the good ozdering of their cõ⸗ 
ſcience, to know many thinges of the Lawe of 
England þ they bee tgnozant in. Ind though 
u had btn moze pleaſant to the that be learned 
in the latin tongue to haue had tn latine rather 
then tn Engliſh: yet neuertheles fozaſmuch as 
many can read Engliſh that vnderſtand no las 
tine, and ſome that cãnot read Engliſh. by heu⸗ 
ring it read may learne diuers thinges by tt, 
that they ſhould not haue learned if it were in 
latin: Therfoze foz the p2ofit of the multitude 
it is put into the Engliſh tongue rather then 
into the latin ozfrench tongue Foz if it had bin 
tn French, kewe ſhould haue pnderſtood it but 
they that be learned in the lawe, and they haue 
leaſt neede of it , fozaſmuch as they knowe the 
law in the ſame caſes without it, and can better 
declare what conſcience will thereupon, then 
they that know not the law nothing at al. To 
them therefo:e that bee not learned in the law 
of the realme this treatiſe is ſpecially made,foz 
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taken to ſome knowledge of the Lawe of the 
realme,that is to them moſt expedient? D. Jt 
is true that thou ſayeſt and therefoze I par 
thee now pꝛocee de to thy queſtions, 


The firſt queſtion of the Student. 
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F tenant in taile after poſſibility of iſſue ex⸗ 
— waſt, whether doth he therby offend 

in conſcience though he be not puntſhable of 
waſt bythe law? D. Is the law cleare that he 
is not puniſhabie foz the waſt S. Peverelp. 
D. And what is the law oftcnantes foz terme 
of like, oz foʒ terme of peres if they doe waſte S. 
They bee puniſhable of waſte by the ſtatutes, 
and ſhal yeeld treble damages, but at the com⸗ 
mon lawe befo:e the ſtatute they were not pu⸗ 
niſhable. D. But thether thinkeſt thou that 
befoze the Statute they might haue done waſk 
with conſcience , becauſe they were not puniſh⸗ 
able by the Lawe, St. I thinke not fo: as J 
take it, the doing ofwaſt of ſuch porticuler te⸗ 
nant fo: terme of life , foz terme of peres , 02 of 
tenants in Dower , 02 by the curteſle, is pꝛo⸗ 
hibited by the laweof reaſon, koz it ſeemeth of 
reaſon that whenſuch teaſes be made, oꝛ that 
ſuch titles m Dower oz by the curteſle bee gi⸗ 
uen by the Lawe, that there is only giuen vn⸗ 
to them the annuel p2ofits of the land, and not 
the houſes and trees, and the grauell to digge 
and carry away, whereby the whole p2ofit of 
them tn the reuerſſon ſhould bee taken _— 
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foz euer. And therefoze at the common law foz 
waſt done by tenant in dower oz tenant by the 
curteſle, there was puniſhment o2datned by the 
Lawe by a pꝛohibitton of waſte, whereby they 
id haue pcelded dammages to the value of 
e waſt. But againſt tenant fo2 terme of life 
02 koꝛ terme of peares lap no ſuch pꝛohibition 
fo: there was no Maxime in the lawe therem, 
againſt them, as there was againſt the other. 
And I thtnke the cauſe was fozaſmuch as it 
was tudged a folly in the leſſoʒ that made ſuch 
a leaſe foz terme of lite, 02 fo terme of peares , 
that at the time of the leaſe he did not p2ohtbite 
them they ſhould not doe waſt, and ſith he did 
not pꝛouide no remedie fo; himlelfe, the Lawe 
would none pꝛouide. But yet I think not that 
the intent of the law was that — — 
fully and with good conſcience doe but a⸗ 
gainſt tenants in dower, and bythe curteſle the 
= pꝛouided remedp,foz they had their title by 
law 


Ind verily me thinketh that this tenant in 
taile as to doing of waſt, ſhould be like to a te⸗ 
nant foz terme of lite, łoꝛ he ſhalt haue the land 
no longer then fo: terme of his lite, no moze the 
a tenant fo2 terme of lite ſhall, and the waſt of 
this tenaunt is as great hurt to him in the re⸗ 
uerſlon 02 the remainder os is the waſt of a te⸗ 
naunt foz terme of life, and if hee alten, the 
dono: ſhall enter foz the fozfeiture , as he ſhal 
vpon ß alienatton of a tenant fo2 terme of lite. 
and if he make default in a præcipe quod red- 
dat, the dononr ſhal be recetued as he ſhall bee 
vpon the default of a tenauntfoz terme of life, 

Y tit, and 
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and therefoze me thinketh hee ſhall alſo be pu⸗ 
niſhable of waſt, as tenant fo: term of lite ſhal. 
S. It he alien, the donoz ſhal enter as thou ſaiſt 
becauſe the alienatton is to his diſheritance, # 
therfoze it is a fozfeiture of his eſtate: and that 
is by an auncient Maxime of the lawe that gt- 
ueth that fozfeiture in the ſelfe caſe , and it hee 
make default in a Præcipe quod reddat, he in p 
teuerſiõ, as thou ſaiſt ſhalbe recetued, but that 
ts by the ſtatute of Weſt. 2. fo at the common 
law there wag no ſuch reſceu, a as foz the ſla⸗ 
tute that giueth the actton of Waſte againſt a 
tenant foꝛ terme of life, and foz terme of peres, 
it is a ſtatute penal and fhal not be taken byes 
quit, and ſo there ts no remedy giuen againſt 
hun, neither by common law noz by ſtatute, as 
there is agatnſt tenant fo: terme of life, 6 ther⸗ 
koze he is vnpuniſhable of waſt by the law. D. 
And though he be vnpuaiſhable of waſt by the 
law yet neuerthe leſſe me thinketh hee map not 
by conſcience doe that, that ſhal be Hurtfull to 
the inheritance after his time, ſith he hath the 
land but foz terme oł his life , no moze then a 
tenant foz terme of life map, fo2 then he ſhould 
do as he would not bee done vnto. Fo: thou az 
greeſt thy ſelfe that though a tenaunt fs: terme 
of life was not puniſhable of Waſt befoze the 
Statute that yet the Law tudged not that hee 
mtght rightfully and with good conſcience doe 
waſt. Indtherefoze at this day if a feoſt ment 
bee made to the vſe ofa man fo2 terme of like, 
though there lie no acid agatnſt hun fo: waſt, 
vet he offendeth in conſcience if he doe waſt, as 
tenaunt foz terme of life did afoze the Hens 
* 
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tute, when no remedie lay againſt htm by the 
law, S. That is true, but there is great diuer⸗ 
ſy between this tenant and atenant foz tetme 
of like: fo: this renant hath good authozuy by 
the donour to doe waſt, and ſo hath not the tes 
nant fo2 terme of lite, as it is ſayd befoze : fo 
the eſtate ofa tenaunt mtaile after poſſibilitte 
of iſſue extinct ,1is in thts maner,when lands be 
giuen to a men and to his wife, q tothe hetres 
of their two bodies begotten, and after the one 
of them dyeth without heires of their bodyeg 
begotten, then he oz ſhee that ouerliucth ts cal⸗ 
led tenauut ntaile after poſſibility of iſſue ex⸗ 
ttnct, becauſe there can ueucr bee no polſibilitte 
by an heire that may inherite by fozce of the 
gift. Ind thus it appearcthrhat the donees at 
the time of the gikt , rece;ued of the donoz eſtate 
of tnheritance, which by poftbtlity might haue 
continued foz euer, whereby they had power to 
cut downc Trees, and to doe all thing that is 
waſt, as tenant in fee mple might. Ind that 
authoutte was ſtrong in the La we, as if the 
lefſour that maketh a leaſe foꝛ terme of life ſap 
by expꝛeſſe wozTes in the leaſe, that the leſſee 
ſhall not be puniſhable of waſt: And therefozs 
if the donourin this caſe had graunted to the 
donces that they ſhould not bee puniſhable of 
waſt,that grant had been void, becauſe tt was 
excluded inthe gift befoze,as it ſhould be vpon 
a gift in fee ſumple: and ſo fozaſmuch es by the 
firſt gift and by the liuery of ſeiſin made vp⸗ 
on the ſame , the donces had authozity by the 
donour to do waſt:Therefoze though that one 
of thoſe donecs be now dead without iſe — 
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that it is certeine that after the death of the o⸗ 
ther, the land ſhall reuert tothe donoz : pet the 
authozttte that they had by the donour to doe 
walk , continueth as long as the gift , and the 
liuery of ſe iſin madevpon the ſame continueth: 
And J take this to bee the reaſon why he ſhal 
not haue in aide as tenant foz term of life ſhal, 
that is to ſap , foz that he cannot aſke helpe of 
that Maxime, whereby it is oꝛdeined that a 
tenant foz terme of life ſhall haue in aide, to he 
cannot ſap, but that he took a greater eſtate by 
the liuerp of ſeiſin that was made to him, which 
vet continueth, then koz terme of like, and ſo J 
thinke him not bound to make any reſtitution 
to him in the reuerſlon in this caſe , foꝛ the 
waſt. D. Is thy minde only to pzoue that this 
tenant is not bound to make reſtitution to him 
tin the reuerſiõ foz the waſtzoz that thou think⸗ 
ell that hee may with cleare conſcience doe all 
maner of walt S. I tntend to pꝛoue no moze , 
but that he is not bound to reſtitution to him 
in the reuerſlon D. Chen J will right well a- 
gree to thine opinion foz the reaſon that thou 
haſt made, but it thy mind had bin to haue pꝛo⸗ 
ued that hee might with cleare conſcience haue 
done al maner of waſt. would haue thought 
the contrary therto, ; that the tenant in kee ſim⸗ 
ple map not do al maner of waſt and deſtructi⸗ 
on with conſcience, as to pull downe houſes # 
make paſtures of Cities and townes, 02 to do 
ſuch other actes which be agatnſt the common 
wealth. Ind therfoze ſome will ſay that tenane 
in kee (imple may not with conſctence deſtrop 
his woods # coale pits wherby a whole coun⸗ 
trep 
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trey koꝛ their mony haue had fuel, a pet though 
he do lo, he is not bound by conſcience to make 
reſtitutton to no perſon in certain. But now 

p2ay thee ere thou pzoceede to the ſecond caſe, 
that thou wilt ſomewhat ſhew me what thou 
meaneſt when thou ſateſt at the common Law 
tt was thug oz thus J vnderſtand not fully 
what thou meaneſt by that terme, at the com⸗ 
mon Law. S. I ſhall with good wil ſhew thee 
what I meane thereby. 


What is meant by this terme when it is ſaid, 
thus it was at the Common Law. 


Cap. 2. 


He common law is taken thꝛee maner of 

wates. Firſt it is taken as 8; lad ot᷑ ihis 

realm of England diſſeuered frð al other 
Lawes. Ind vnder this maner taken: Jt is 
often times argued in the Lawes of England 
what matters ought of right to be determined 
by the common Lawe, and what by the Admi⸗ 
rals Court,o2 by the Sptrituall court: Ind 
alſo if an Obligation beare date out of the 
rcalme,as tn Spaine, Fraunce, oz ſuch other, 
It is ſaid in the Lawe and truth it ia, that they 
be not pleadable at the cõmon law. Hecondlte 
the common law is taken as the kings courts 
of his Bench, 02 of the Common Place, and it 
is fo taken when a plee is remoued out of aun⸗ 
ctent demeſne fo2 that the land is franke fee @ 
pleadable at the common Law, that is to ſay,tn 
the kings court, and not in Juncient wr 
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And buder this maner taken, it is oftentimes 
pleaded alſo in baſe Courts, as in courts Ba⸗ 
rons, the county, and the court of Pipouders, 
and ſuch other, this matter oz that 8c. ought 
not to bee determined is that Court, but at the 
Common Lawe , that is to ſay , in the kinges 
Courtes ac. Thirdly by the Common law is 
vnderſtood ſuch things as were law befoze as 
ny ſtatute made in þ potnt that is in queſtion, 
ſo that that point was holden fo: Law by the 
general oz particuler cuſtomes and Maximes 
of the Realme, oꝛ by the law of reaſon and the 
law of god, no other law added to them by ſta⸗ 
tute,no2 otherwiſe.as is the caſe hetoꝛe rehear: 
ſed in the firſt chapter, where tt is ſaid, thar at 
the Common Law tenant by the Curteſie and 
tenant tn Power were puniſhable of waſt,that 
is toſay , that befoze any ſtatute of waſt made, 
they were puniſhable of waſt by the ground & 
Wartmes of the Lawe vſed befoze the ſtatute 
made in that point. But tenaunt foz terme of 
like, ne foz terme of peres, were not puniſhable 
by the ſatd grounds and Marimes , till by the 
ſtatute remedy was giuen againſt them, and 
therefoze it ts ſapd, that at the Common Law 
ther were not puniſhable of waſt. Do. I p:ap 
thee now pꝛoceede vnto the ſecond u. 


The ſecond queſtion of the Student. 
: Cap, 3. 


1 F ami be outlawed e neuer had knowledge 
of the ſutt, whether map the king take all — 
goods, 
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goods, # retaine them in conſcience as hee may 
by the law. D. What is the reaſon why they be 
fozfaited by the law in that caſe. Stu. he vez 
ry reaſon foz that it is an eld Cuſtome and an 
old Maxime in the Law, that he that is Outs 
lawed ſhall fozfait his goods to the ing, and 
the cauſe why that Maxime began, was this: 
when a man had done a treſpaſle to an other,oz 
an other offence whexefoze pꝛoceſſe of vtlagare 
lap, and hee that the offence was done to, has 
taken an action againſt him ac coꝛding to the 
lawe, ik hee had abſented himſelfe and had no 
landes, there had been no remedy againſt him: 
fo; after the Law of England, no man ſhal be 
condemned without aunſwere ,02 that hee aps 
peare and will not aunſwere , except it be by 
reaſon of any Statute. Therfoze foz the pu⸗ 
niſhment of ſuch ollendoꝛs as will not appears 
to make aunſwere and to bee iuſtifled in the 
Kings Court it hath beene vſed without time 
of mind, that an attachment in that caſe ſhould 
bee directed againſt him retournable in the 
Kinges Bench oz the Common place, and if 
tt were returned that he had noughe 
whereby hee might bee attached, that then 
ſhould goe foozth a Capias to take his perſon, 
and after an Al:as Cap1i15,8 then a Pluries, and 
ik it were returned vpon euery of the ſayd Ca- 
pias that hee could not bee found and hee ap⸗ 
peared not, then ſhould an bxigent be directed 
agatnſt him, which ſhould haue ſo long a day 
of returne , that flue Counties might bee hel⸗ 
den befoze the returne thereof, and in euerit 
of the ſaid flue Counties, the 2 
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ſolemnely called, and tf he appearcth not, then 


fo: his contumacy and diſobedtence of the law. 


the Cozoners to giue Judgement that he ſhal ? 
bee Outlawed, whereby hee ſhall fozfeit his 
goods to the king and leeſe dtuers other aduã⸗ 
tages in the Lawe that needeth not here to bee 
remembꝛed now. And ſo becauſe hee was in 
this caſe called ac coꝛding to the lawe and ap- 
peared not, it ſeemeth that the king hath good 
title to the goods both tn law and conſcience, 

D. Jfhe had knowledge of the ſutt tn very 
deed, it ſeemeth the king hath good title in con⸗ 
ſctence as thou ſapeſt. But it he had no know- 
ledge thereof: it ſeemeth not ſo, foz the defauylt 
that is adtudged tn him(as appeareth by thine 
owne reaſon )in his contumacte and diſobedt- 
ence of the law , and tf he were ignoꝛant of the 
ſuit , then can there bee aſſigned to him no dif- 
obedtence:fo2 a diſobedtence emplicth a know⸗ 
ledge of that he ſhould haue obeted vnto. 

Stu. It ſeemeth tn this caſe that hee ſhould 
becompelled to take knowledge of the ſuite at 
bis perill, fo2 ith he hath attempted to offend 
the Law: tr ſeemeth reaſon that he ſhalbe com- 
pelled totake heede what the law will doe as 
gainſt him fo: it,and not onelythat, but that he 
ſhoutd rather oller amendes fo: his Treſpaſſe 
then koz to tartie till he were ſued fo it. 

And ſo tt ſeemeth the ignoꝛante of the ſutte 
tsof his awne default, ſpectally ſith in the law 
is ſet ſuch oꝛder that euery man may knowe if 
he will, what ſuite is taken againſt him, and 
mayſee the Becozdes thereof when hee will, 
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the law be not bounden to gtue him know: 
ledge therein. Ind ouer this I would ſomes 
what moue further in this matter thus. That 
thoughthat action were vntrue and the defen- 
dant not guilty, that pet the goods bee fozfats 
ted to the king koꝛ his not appearance in Law, 
and alſo in conſcience, and that foz this cauſe 
the king as Houeratgne and head of the law, 
is bounden of Juſtice to graunt ſuch waits 
and ſuch p2oceſles as bee appointed in the law 
toeuery perſon that wil complatne, be his ſur⸗ 
miſe true 02 falle, and thereupon the king (ot 
Juſtice ) oweth as well to make P2oceſle to 
bztng the defendant to aunſwere when he us 
not guiltie , as when hee ts gutlty , aud then 
when there is a Yaxime in the lawe,that if a 
man be Outlawed tn ſuch maner as befoze aps 
peareth , that he ſhall fofeite all his goods to 
the king, and make no acception whether the 
action be true 02 bntrue : It ſcemeth that the 
ſaid Maxime moze regardeth the generall mi⸗ 
niſtration of Juſtice, then the particuler right 
ok the party, and therefoze the pꝛopertis by the 
Dutlary and by the ſatd Maxime o2detned foꝛ 


- miniſtration of Juſtice, ts altred and ia giuen * 


to the king. as betoꝛe appeareth, and that both 
in Law and in conſcience, aſwel as if the actt6 
were true. And then the partythat is ſo Outs 
lawed is dziuen to ſue fo; his remedy againſt 
him that hath ſo cauſed hum to bee Outlawed 
bpon an bntrue action, 

D. It᷑ he haue not ſufficient to make recoms 
pence, oz dye befoze tecouerie can be had, what 
teme die is had then Stu. I thinke * 
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and fo: a further declaratiõ in this caſe and in perti 
ſuch other like caſes where the pꝛoperte of # che 
goods map be altered without conſent of þ ow: lam 
ner,it is to conſider that the pzoperty of goods the 
be not giuen to the owners directly by the lam not! 
of reaſon noz by the law of God, but by p lawe tk th 
ol man, and ts ſuff:red by the lawe of reaſon allt 
by the Law of God ſo to be. Fo2 at the beyins vpo 
ning all goods were in common, but after they thie 
were bzought by the law ot man into a certain wel 
pꝛoperty, ſo that euerie man might knowe his this 
owne,end then when ſuch pꝛoperty ts giuen by pec 
the law of man,the ſame law map aſſigne ſuch off, 
conditions vpon the pzopertye as tt liſteth , ſo apt 
they be not againſt the law of God, ne the law col 
of reaſon, and map lawfully take away thatit hai 
tueth , and appotnt how long the pꝛopertte w 
ll continue. Ind one condition that goeth Z m 
with euerpp2opertie in this Realme is, if hee i 
that hath the pꝛoperty bee outlawed accoꝛding tb 


to ſuch pꝛoteſſe as ts 02deined by the law, that #9 
he ſhal fo2fatt the pꝛopetty bnto the ktug. Ind 

dtuers other caſes there bee alſo, whereby pzo: 
perty in goods ſhall be altered in the law, and | 
the right tn landes alſo without aſſent of the 
owner, whereof J ſhall ſhoztlie touch ſome 
without ſaying any authoutic therein , fo2 the 
moz? ſhoztnes, Firſt by a ſale in open market 
the pꝛoperty is altered. A iſo goods ſtollen and 
ſeiſed foꝛ the king, oꝛ wetued, be fozfeit, vnles 
appeale 02 inditement bee ſued. Alſo ſtrates, it᷑ 
they bee pꝛoclaymed. and be net after clatmed 
by the owner within the yeere, be fozfait,+ alſo 
a Deodand is fozfait to whome ſoeuer the — 
pertie 
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perty was befoꝛe ( extept it belonged to Þ king) 
#ſhal be diſpoſed fo2 the ſoule of him that was 
flame therewith, a a fine with a Nonclatme at 
the Common law, was a barre, it claime were 
not made within a peere, as it is now by ſtatue 
tfthe clatme be not made within 5.yeare. Ind 
all theſe fozfatturcs were oꝛdained by the Law 
vpon certaine conſiderations which J omit at 
this time, but certaine it is that none of them 
were made vpon a better conſideration then 
this fo:faiture of Utlagary was, Fo: if no ei⸗ 
pecial puntſhmet ſhould haue bin oꝛdeined foz 
offenders that would abſent themlelues E not 
appeare when they were ſued in the Ringes 
courts, many ſuites in the kings courts ſhould 
haue bin of ſmalleffect. Ind ſith this Maxime 
was oꝛdeined foz the execution of Juſtice, 2 as 
much done therein by the common law, as po⸗ 
licte of man could reaſonably deuiſe, to make 
the party haue knowledge of the ſuit, and now 
is added thereto by the ſtatute made the 6,pere 
of H.3.thata wit of Pꝛoclamation ſhall bee 
ſued it the party be dwelling in an other ſhire : 
it ſermeth that ſuch Title as is giuen to the 

Keng thereby ts good in conſcience , 
ſceing that the King is bound to make pꝛoces 
bpon the ſurmtſe ofthe platntife , and map nos 
examine but by plee of the partie, whether 
the ſurmiſe bee true 02 not. But tf the partie 
bee returned flue tines called, where indeede 
hee was neuer called (as in the ſecond caſe of 
the laſt Chapter of the ſatd Dtalogue in latin 
is contained) then it ſeemeth the partte ſhall 
haue good remedy n to the Sing. lpes 
cially 
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ctallytf he that made the returne be not ſuffict 
ent to make recompence, oz dye befoze recouerp 
can be had. Do. Now u I haue heard ihne 
opinion in this caſe, whereby it appeareth that 
many things muſt be ſeene, oꝛ a ful and a plain 


ing alſo that the platne aunſwere to this caſe, 
u giue a great light to dtuers other caſes 
at may come by ſuch fozfatture : — — 

giue me a karther reſpite , ere that I ſhew 

my tull opinion therein, and hereafter 7 — 

right gladly doe it. 1 

pꝛoceed now to ſome other caſe 


The third queſtion of the Student. 
Cap. 4. 


Fa ſtranger do Waſt in landes p an other 

holdeth foz terme of like without aſſent of the 

tenant koꝛ term of lite, whether map he in the 
reuerſlið recouer treble damages, and the place 
waſted againſt the tenaunt foz terme of life ac⸗ 
co2ding to the ſtatute, tn conſcience, as he map 
dy the law, if the ſtraunger be not ſufficient to 
make recompence fo2 the waſt done. D. Is the 
la we cleere in this caſe that he in the reüerſion 
hall recouer againſt the tenaunt foz terme of 
lyte though that he aſſented not to the doing of 
Waſte. S. pe verely,and pet tfthe tenaunt fo: 
terme of like had been bounden in an Obligas 
tion in a certatn ſumme of mony that he ſhould 
do no Waſt, he ſhould not koꝛtau his bond by 
Waſt of a ſtranger, and the diverſity __— 
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It hath beene vied as an ancient Maxime in 
the law that tenant by the Curteſle g tenant in 
Dower ſhould take the land with this charge, 
that is to la, that they ſhould do no waſt thẽ⸗ 
ſelues, noʒ ſuffer none to be done, and when an 
action of waſt was gtuen after againſt a tenãt 
foz terme of lite, then was he taken to be in the 
ſame caſe as to the point of waſt, as tenant by 
the Carteſle,e tenatint in Dower was, that is 
to ſap,thathe ſhould doe no Waſte, noz ſuffer 
none to be done, foʒ there is an other Maxime 
in the law ol England, that all caſes lie vnto 
other caſes ſhalbe tudgedafter the ſame law as 
other caſes be. lich no reaſon of diuerſity can 
be aſſigned whp the tenant foz terme of life af 
ter an action of Maſt was giuen him, 
ſhoutd haue any moze fauo; in the law then the 
tenaunt by the Curteſle, 03 tenaunt in Power 
ſhould:therfozeHets put vnder the ſame Mar- 
ume as they de, that is to ſap,that he ſhall do no 
waſt,ne ſuffer none to bee done, e ſo tt ſeemeth 
that the taw tn this caſe doth not conſider the 
abtlirie of the perſon that doth the Waſt, whe- 
ther he be able to make recõpence toʒ the waſt 
oz not, but the aſſent ofthe ſatd tenants where⸗ 
by they haue willully taken vpon tht᷑ charge 
to ſee that no walt — — 
that it houſes of theſe tenaunts bee deſtroyed 
with ſo deine tempeſt. oz with ſtrange enemtes 
$ they ſhal not be charged with waſt. S. Truth 
te is. Do. Ind I ehinke the reaſon is becauſe 
they can haue no recouery ouer. St. I take not 
that foz the reaſon , but that it is an olde rea⸗ 
ſonable Maxime in the 2 
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ve diſcharged tn theſe caſes, howbeit ſome will 
ſay that in cheſe caſcs the Law of Reaſon doth 
diſcharge them s thertoꝛe they ſap that it᷑ a ſta⸗ 
tute were made, chat they ſhould be charged in 
theſe caſes of waſt that p ſtatute were againſt 
reaſon, ⁊ not to bee obſerued, but pet neverthe- 
eſſe I take u not ſo, .fo2 they might refuſe to 
take ſuch eftaterfthey would, it they wil take 
the eſtate after the law ma de, it ſcemeth reaſo- 
nable that thep take it with the charge a with 
the conditton that is appointed thereto by the 
Law,though hurt might follow to them after- 
ward thereby: fox it is often times ſeene in the 
law that the Law doth ſuffer lum to haue Hurt 


without help of the Law, that wil ratifully run 
into it of his own act not copeled therts, # ad: 


tudgeth it his koilie ſo to run into u, oʒ which 


Folly he ſhal aiſo he man times without teme: 


dy in cõſcience. Is it a mã take lands fo: term 
of like, and bindeth humſelſe by obligat ton that 
he al teauey land in as good caſt as he foũd 
it, ik the houſes bee after bio wen downe with 
tempeſt oz deſtroied with ſtraunge enemies as 
tn the caſe that thou haſt put betoꝛe, he ſhall be 
bound to repaire them 02 ets he ſhal toꝛt᷑ait his 
Obligation in Law # cpuſctenca, becauſe it is 
his owne act to bind him to n. and yet the Law 
would not haue bound him therto, as thou t at 
ſaid befoze Some thinketh that the cauſe why 
the ſaid tenants be diſcharged iu the law in an 
act on of waſt when the houſes be deſtroyed by 
ſodatne tempeſt, oʒ by range enemies is by 8 
ſpectal reaſonable Maxime in the law whereby 
they be excepted from the other generall mo 

ze 
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befo:e reherſed, that is to ſay.they ſhall at their 
peril ſce that no waſt ſhall be done, s not by the 
law of rcaſon,# ſlih there ts no maxime in this 
caſe to he lpe this tenant, ne that he cannot be 
holpen by the law of reaſon, it ſecmeih that he 
ſhalbe charged in this caſe by his own act both 
tn law a conſcience, whether the ſtranger be as 
ble to recompece him 02 not. D. I doubt in this 
caſe whether the Maxime that thou ſpeakeſt of 
be reaſonable 02 not, i hat is to ſav, that tenants 
by the curteſle # tenants in dower were bound 
by ß common law, that they ſhould do no waſt 
themſelues, and ouer that at iheix perill to ſee 
that no waſt ſhould be done by none other. Foz 
that law ſeemeth not reaſonable that bindeth a 
man to an impoſſibility. Ind it is unpoſſible to: 
pꝛeuent that no waſt ſhalbe doue by ſtrangers, 
foz it map be ſodatnly done in the night, that p 
tenauntes can haue no notice of ,- oz by great 
power that they be not able to teſiſt and there⸗ 
foze me thinketh they ought not to be charged 
in thoſe caſes fo; the waſt , without they may 
haue good remedie ouer, and then percaſe the 
ſaid maxime were ſufferable,+ cis me thinketh 
it is a Marime againſt reaſon.S.Js J haue 
ſatd betoꝛe no manſhalbe compelled to take the 
bond vpon him, but he that wil take the land, 
tf he will take the land, it is reaſon he take the 
charge as the law hath appointed it, and then 
if any hurt grow to him thereby, it is th:ough 
his owne act and his owne aſſent, koꝛ he might 
haue retuſed the leaſe it he would D. Though 
a man map refuſe to take eſtate fo term of like, 
02 fo2 terme of eres, and 3 — refuſe 
, to 
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to take her do wer, vet tenaunt by the Curteſle 
cannot refuſe to take his eſtate, oʒ mme diate⸗ 
ly after the death of his Wite, the poſſeſſion a⸗ 
bideth (Fill in him by the act of the law without 
entry, s then I put the caſe that after the death 
of his wife, he would watue the poſſeſlion, and 
after waſt were done by a ſttaunger, whether 
thinkeſt thou that hee ſhould aunſwere to the 
Walt S. I think he ſhould by the law. D. Ind 
how ſtandeth that with reaſon, ſeetng there is 
no defaultin hun. S. It was his default, and 
at his owne pertll that hee would marry an in⸗ 
herttrtx whereupon ſuch dounger might kol⸗ 
low. D. I put caſe that hee were within age at 
the martage, oz that the lande diſcended to his 
wike after he maried her. S. There thou mouelt 
a farther doubt then the firſt queſtion is, and 
though tt were as thou ſapeſt , ret thou canſt 
not ſay but that there ts a great default inhim 
as is in him in the reucrſſon,s that there is 8s 
great reaſon why hee ſhould bee charged with 
the Waſt, as that he in the reuerſlon ſhould be 
diſher ited and haue no maner remedy,neyet no 
p20fit of the land as the other hath, and though 
the ſaid maxime may be thought very ſtraight 
to the ſatd tenaunts,yet it is fo2 to be fauoured 
as much as map bee reaſonably, becauſe it hel» 
peth much the common wealth: foz it hurteth p 
common welth greatly when woods and hous 


ſeg be deſtroted, and if they ſhould anſwere oz 


no waſ?, but foz waſt done by thiſelues, there 
might be waſtes done by (rangers by cõman⸗ 


dement,o2 aſſent tn ſuch colourable maner, that 


they in the reuerſſon ſhould „ 
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urteſle of their aſſent. Do. I am content thine opinion 
diate: ſtand foꝛ this tune, and I pꝛaꝝ thee now pꝛo⸗ 
lonas ttt to an other queſtion, i 
thout 

death 2 The 4. queſtion ofthe Student, 

, and 2 

ether Cap. 5. 

0 the 

And F he that is the very hetre be certified by the 
e ts Lanner baſtard, after bzing an action as 
and hetre a gainſt an other perſon, whether may 
in: ann man knowtng the truth be of counſel with 
fol: © the tenant and plead the ſaid certificat againſt 
eat || the detmandant byconſcience 0znot.D. Js the 
his lawe in this caſe that all other agaynſt whom 
iet thedemandanthath title take avuantage 
nd of this certificat, aſwell as hee at whoſe ſuit hee 


nt ts certiſied baſtard.s.Pe veril. that foz two 
ccuſes, whereot᷑ the one is this. There is an 

a8 old Maxume in the law, that a miſchife ſhalbe 
th rather ſuſtred than an inconuentence, e then in 
be this caſe it an other W3it ſhould afterward be 
ſent to an other Biſhop in an other action, to 

h | Certifle whether he were baſtard oz not, parad⸗ 
t | Uenture the Biſhop would certifle þ hee were 
mulier, that is to ſap, lawfully begotten, ethen 
he ſhould recouer as heir, e ſo he ſhould tn one 

* Celfecourt be taken as mulier and baſtard; foz 
auotding of which contrarioſity, the law will 
ſuffer no moe Watts to go kozth in that caſe, # 

= FCufferethalſoallmen to take aduantageof the 
5 certificate , rather then to ſuffer ſuch a contra⸗ 
dii.tctton in the court, which in ß law is called an 
tmnxcduentence, e the other cauſe is becauſe this 
A titf, certi⸗ 
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certificat ofthe Biſhop is the higheſt trial that 
ts in che Lawe in this behalte, but this is not 
vnderſtood but where baſtardy is layed in one 
that is party to the wꝛit, fo2 if baſtardy be laid 
tn one that is a ſtranger to the wait, as if vou⸗ 
chee pꝛap in aid o2 ſuch other, then that baſtar⸗ 
dy ſhalbe tried by xu. men, by which triall he in 
whom the baſtar dy is laid, ſhal not be conc lu⸗ 
ded, becauſe he is not pꝛiup to the tryall,s may 
haue no attaint, but he that is party to the iſſue 
map haue attaint, and therefozc he ſhal be con- 
cluded # none other but he:3 toꝛaſmuch as the 
ſatd maxime was oꝛdeined to eſchue an tucon⸗ 
uentence(as befozc appearcth) it ſeemeth that 
euerp man learned, map with conſcience plead 
the ſayd certificate foz auoiding thercof,@ giue 
counſailethereintoþ party accoꝛding vnto the 
law,f> els the ſatd mconuentency muſk needs 
follow, But yet neuertheleſſe J doe not meane 
thereby that the party may after when he hath 
barred the demaundant by the ſayd certificate, 
retaine the land in conſcience by reaſon of the 
ſayd certificate, fo though there de no Law to 
compell him to reſtoꝛe it, yet J think well that 
hee in conſcience is bound to reſtoꝛe it, if hee 
knew þ the demandant is the very true heire, 
whereof J haue put dtuers caſes like in the 
xvij. Chapter of our firſt Dialogue in Latine, 
but my intent is that a man learned in the law 
in this caſe and other like, may with conſctence 
giue his counſel accoꝛding to the law, in auoi⸗ 
ding of ſuch things as the law thinketh ſhould 
fo: a reaſonable cauſe beeſchewed.D.Though 
hee that doth not know whether he be baſtard 

02 
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02 not, map giue his counſaile, e alſo plead the 
ſayd certilicate :yet'J thinke that hee that doth 
know hunleife to bee the very true hetre map 
not plead it, and that is foz two cauſes,wherof 
the one is this: Euerp man is bound by þ1lawe 
of reaſon to doe as he would be done to, but J 
thinke that if hee that pleadeth that ccrrificate 
were in like caſe, he would thinke that no man 
knowing the certificate to bee bntrue , might 
with conſcience pleade it againſt him, where- 
foze no mo2e may hee plead it againſt none o⸗ 
ther: The other cauſe is this, although the 
certificate be pleaded,yet is the tenant boundẽ 
tn conſcience to make reſtuution thereof, as 
thou haſt ſapd thy ſelfe, and then in caſe that he 
would not make reſtitutton, then he that plea⸗ 
deth the plee, ſhould run thereby in like offence, 
fo: he hath holpen to ſet the other man in ſuch 
a liberty that hee may chooſe whether hee will 
reſto:etheland oz not, and ſo hee ſhould put 
himlſelfe to teopardy of on other mans conſci- 
ence. Ind it is wzitten Ec cleſiaſt.3. Qui amat 
periculum peribit in illo, that is, hee that wil⸗ 
fullte wtll put himſelfe in teoperdie to offend, 
ſhall periſh therein, Ind therefozett is the ſus 
reſt way to eſchew perils , fo: him that know- 
eth that he igheire,not to plead it, Ind as foz 
the inconuenience that thou ſayeſt muſt needes 
follow , but the certificate bee pleaded; I's 
to that tt maybe aunſwered, that it may bee 
pleaded by ſome other that knoweth not that 
he is very heire,s it the caſe be ſo far put that 
there in none other learnedthere but hee, then 
me thinketh that bee (hall rather ſuffer the ſaid 


incon- 
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inconuenience, thẽ to hurt his owne conſctence, 
foz al way charity beginneth at hunſelfe, and 
ſo euery man ought to ſuffer all other offences 
rather then he htmſelf would offend. Ind now 
that thou knoweſt mine opinion in this caſe, J 
p2ay thee pzoceed to an other queſtion, 


The 5.queſtion of the Student. 
Cap. 6 


p- 6. 
Whether may a man with conſcience bee of 
counſell with the plaintife in an action at 
the common lawe, knowing that the defendant 
hath ſuffictent matter in conſcience whereby 
he may be diſcharged by a ſub pena in þ Chanz 
cery, which he cannot plead at the common law 
oz not. — p2ap thee put a caſe thereot᷑ in 
certeine, foꝛ el 


the money, and taketh no acquitt aunce, ſo that 
by the common law he ſhalbe compelled to pap 
the money again fo2 ſuch conſideration, as ap⸗ 
peareth in the xv. Chap. ot the ſatd Dialogue, 
where it is ſhewed euidently how the Lawe in 
þ caſe is made vp6 a good reaſonable ground, 
much neceſſary toʒ al the people, howbeit, that 
a man may ſomtime though his owne default, 
take hurt therby,whertn J pap thee ſhew mee 
thine opini5.D.This caſe ſeemeth to be like to 
the caſe that thou haſt next befoze this, a that he 
that knoweth the patment to be made doth not 
as he would be done to,if he giue counſel! that 
an action ſhould bee taken to haue it payed as 

agatne. 


þ queſtion is very general. S. | 
will put the ſame caſe that thou putteſt in our 
firſt dialogue in Latin, the x. Chapter, that is 
to ſay: It a man bound in an Obligation par 
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gatne.S.Jfhe beeſwozne to giue counſatle ac⸗ 
cozding to the Law, as Hericants at the law 
be. li ſeemeth he is bound to giue counſaile ac- 


d now | 

ding tothe Lawe,foz els he ſhould not per⸗ 

aſt, J — his oath D. In theſe woꝛds (accozding 
to the law) is vnder ſtood the law ol God, and 
the law of reaſon, aſwel as the laws cuſtomes 
of the Realme, foʒ as thou haſt ſatd thy ſeite in 


our firſt dialogue in latin, that the law of god, 
the law of reaſon, bee two eſpectail grounds 


dam | ofthe1awes of England, wherkozeas me thin- 
-rebp keth he may gtue no counſel (ſauing his oath) 
ban: | neither againſt the law of God, noz the law of 
flaw 7 reaſon. Ind certeine u is that this article, that 

is to ſap, that a mi ſhal do as he would be dont 


to, is grounded vpon both the ſapd laws. Ind 


— = firſt that it is grounded vpon the Law ot rea⸗ 
t is (bon, tt is euident ot it ſelfe. And tu the 6. C hap⸗ 

ter ot Saint Luke it is ſaid, Et prout vultis vt 
1 * faciant vobis homines, & vos facite illis ſimili- 
Da ter: that is to ſap. All that other men ſhould do 


to pou, do pou to them,# ſo it is grounded bpon 
the Law of God, wherefoze it hee ſhoutd gtue 
counſel! agamſt the defendant in that caſe, het 
ſhould do agatnſk both the ſaid lawes S. If the 
defendit had no other remedy but the common 


4 law, I would agree wel u were as thou ſateſt, 
— but in this caſe he may haue good remedy by a 
— Sub pena, and this in the way that ſhall induce 
* him directly to his Sub pena, that is to ſap, 


when it appeareth that the plaintife ſhall reco⸗ 
uer by Lawe. Do&.Though the defendaune 
may bee diſcharged by Sub pena, pet the bzings 
ing adam ao" 
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of the defendaunt, and alſo the pꝛoues may dye 
02 they come in. Alſo there is a ground ar the 
law of reaſon, Quod nihil poſsimus contra ve- 
ritatem(that is )we may doe nothing againſt 
the truth, and ſith hee knoweth it is truth that 
the money is pated he may do nothing agatuſt 
the truth, and ik he ſhould be of co le with 
the plainttfe,he muſt ſuppoſe and auerre that 
it is the bery due debt of the plaintife,and that 
the difendant withhoideth it from him bnlaws 
fully, which he knoweth hunſelfe to be vntrue, 
wherefoze he may not with conſcience tn this 
caſe be of counſail with the plaintife, knowing 
that the plaintife is paied alreadte,wherefoze 
if thou be contented with this anſwere, I pꝛay 
thee pzoceed to ſome other queſtion. S. I will 
with good will. 


The y. queſtion of the Student. 
Cap. 7. 


Man maketh a fcoffement toþ vſeof him 4 


g of his he ires, a after the feoffo2 putteth 

in his beaſts to manure the grofid, a the 
keoſtee taketh the as damages fenant;# putteth 
the in pound, e the feoffoz bꝛingeth an action of 
treſpas againſt him foꝛ entring into his groũd 
ec. whether may any man knowing the ſayde 
ble, be of counſaile with the feoffee to auoid the 
action? D. May he by the common lawe auotde 
that act;on ſeeing that the feffo2 ought tn con⸗ 
ſcience to haue the pꝛolits S. Pe verely, foz as 
to the common Lawe the whole inte 5 


r 
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the feſlee, and if the feoffee will bꝛeeke his con⸗ 
ſcience, and take the pꝛolites, the feoffour hath 
no remedy by the common Lawe, but is dztuen 
inthatcaſetoſue fot his remedie by ſub pena 
fo: thep2ofits and to canſe him to refzoffe Him 
agatne,s that was ſometime the moſt common 
caſe where the ſub pena was ſued , that is to 
ſay, befoze the Statute of R. 3. but ſith the ſta⸗ 
tute, the feffo2 may lawfully makea feoffement. 
But neuertheleſſe fo2 the pꝛollis recetued , the 
feoffoxharh yet no temedy but by (ub pena ag 
hee had before the ſatd eſtatute. Ind ſo the ſup⸗ 
polet of this action of treſpas ts vntrue in eue⸗ 
vy point, as tothe common law, 8 

B. Though the ac16 be vntrue as to $lawe 
yet he that ſueth it onght in conſcience to haue 
that he demandeth by the action, that is to ſap, 
datnniages foz the pꝛolitx, and ag it ſetmeth no 


m ma with conſcience giue counſatle againſt 


that hee krioweth conſeience would haus done. 
S,/Thotlgh'tonſciente would hee ſhoutd haue 
the pꝛoflts vet conſtienet will not that fox che 
attaining thereok the keo our ſhould malte an 
bretrie [armiſe. Theretoꝛe againſt the vntrus 
ſurmiſe ederie man maß with conſtiente giue 
his cõunſaile, foꝛ in that doing he reſiſteth not 
the pfaintife to haue the pzofits , but hee with⸗ 
NanderhHitn that hee ſhould not maintatne an 
vntrue action fo2 the polites . Ind itfulftcerh 
not in the Law, ne yet en conſcience as me ſee⸗ 
merh, that a man hath rigyt to that hee ſuet 
ton bat that alſo hee ſue dy a iuſt meanes, and 
that he hath both good right, and alſd a good 
and a trne conusiance to come ä 
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ik a man haue right to lands as hetreto his fe- 
ther, and he wil bzing an action as he ire to his 
mother that neuer had right, euerie man may 
gtue counſel againſt the aid though he know 
he haue right by another mcanes, and ſo as me 
thinketh he map doe in dilatoꝛtes, whereby the 
partie map take hurt if it were not pleaded, 
though he knew the plaintife haue right, as if 
the partie oꝛ the towne bee miſname d, oz if the 
degrees in Witts of Entre be miſtakẽ, but tf þ 
party ſhould take no hurt by admitting of a dt: 
latozy, there hee that knoweth that the plain: 


tife bath right may not pleade that dilatozie F 
with conſctence: Is in a Formedon to plead in 


Ibatement of the Wꝛit becauſe hee bath not 
made henmſelfe heu to hum that was laſt ſeiſed, 
02 in a Wit of fo2 that the demaundant 
bath omitted oneÞ tended right ne ſuch other, 
ne he may not aſſent to the caſting of aneſſotgn 
no: pꝛotection fo; him it hee knew that the de- 
maundant hath rtgbt, ne he map rot bouch fo; 
hin. except it be that he knoweth that the tenũt 
bathe true cauſe of a boucher, # of lien, 8 that 
he doth it to bzing him thereto, and in like wiſe 
he may not pzay in ayd fo; hum, vnles he know 
the pꝛatee haue good cauſe of voucher a lien o⸗ 
uer, oz that he knew that the pʒaree bath ſomes 
what to pleade that the tenant may not pleade. 
as billeine tn the demandant, oz ſuch other. D. 
Though the platnttfe hath bought an action 
that is vntrue # not maintenable in the Law, 


pet the defendant doeth wzong to the plaintife 
tn the witholdi 
the action 


of the p2ofites aſwell defoze 
— 


r 
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that wꝛong as it ſeemeth the counſatloz doeth 
matntatne a alſo ſhe weth himſelf to fauour the 
party in that wzong when hee giueth counſatle 
againſt the action. St. It᷑ the platntife doe take 
that foz a fauoz & a maintenance of his wzong 
hee tudgeth farther then the cauſe is giuen, ſo 
that the counſailoʒ doe no moze but giue coun⸗ 
ſatle againſt the action, oz though he giue him 
counſatle to wuhſtande the action foz the vn- 
truth of it, — np ny > rye cn 
to make thereby a to the King without 
cauſe , pet it may ſtande with reaſon that hee 
may giue counſell to the party to peeld the pꝛo⸗ 
lies, and therefoze I thinke he may in this caſe 
be of counſatle with him at the common Law, 
and be agatnſt htm in the Chauncerie, and in 
eyther Court gtue his counſaile without any 
contrarioſlty,oz hurt of conſcience. Ind vpon 
this ground it is, that a man may with good 
conſctence bee ofcounſatle with him that hath 
land by diſcent , 02 by a diſcontmuance with⸗ 
out title, it he that hath the right bzing not his 
action accozding to the law,foz the recouertng 
ol his right in that behalke. ä 


The ſeauenth queſtion of the 
Student. 


Cap. 8. 


e 
ac 
hath right title to haue, but þ he ought not by 


„ 
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eth the ſame diſtreſſe tn pound til he be paid of 


his duety,what reſtuutiõ ts he bound to make 
in this caſe, whether ſhal he repay p monep be 
cauſe he is come to it by an vnlawfull meanes, 
02 onelp to reſtoze the party fo: the w2ongfull 
taking ofthe diſtres, oꝛ fo2 neither, I p2ay pou 
ſhew me. D. What is the Law in this caſe / S. 
(That he that ia diſtrained may bꝛing a ſpecial 


action of treſpaſſe againſt him þ diſtratneth,foz 
þ he tooke his waſtes wꝛongfulty e kept them 
til he made a ine, thertoꝛe he ſhall recouer the 
fine in damages, as he (hal do koꝛ the reſldue cf 


treſpas, foꝛ the taking ofthe money by ſuch cõ⸗ 


pulſtonis taken in d law but as a fine wzaoug⸗ 


fully taken, though it be his ducty to haue it. 
D. pet though he map ſo recouer, mee thinketh 
that as to the repatment ofthe money he is not 
bound thereto tu conſctence, ſo that hee take no 
moze then of tight he ought to haue. foꝛ though 
he come to it by an bntuſt meane, vet when the 
monty is patd him, it is his of tight. he is not 
dbofideo repay it, vnles it be recouered as thou 
ſatdſt. a then when he hath repaide tt, hee is as 
me thinketh reſtoꝛed to his firſt action: but to 
the redeliuery ofthe beaſts with ſuch damages 
#ſuch hurt as hee hath byß diſtres, I ſuppoſe 
he is boũd to make recdptce of the in cõſcience 
without cõpulſſon oꝛ ſuit in Þ law, fo: though 
hee might lawfully haue ſued fo: his duety in 
ſich maner as the lau hath oꝛdꝛzed yet J agree 
well that he nav not take vpon Htm to be His 
*ofvone tudge and to come to his du 
the oꝛder ol the Law, and therefoze if any hurt 
come to the party b the diſoꝛder he —_ to 
7 treſtoʒe 
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teſtoꝛe it. But I would think it were the moꝛe 
doubt tf a man tooke ſuch a diſtreſſe fo; a trei⸗ 
pas done to hun, and keepeth the diſtreſſe til as 
m:nds be made fo; the treſpaſſe fo in caſe that 
the damages be not in certain, but be arbitra« 
ble epther by the aſſent of the partyes 02 by 12. 
me,and it ſeemeth that there is no aſſent of the 
partte in this caſe ſpectallie no free aſſent,foz 
that hee doth is by compulſon and to haue his 
diſtreſſe againe, #ſo his aſſent is not much to 
be pondered in that caſe, fo2 all his aſſeſſing of 
him that tooke the diſtres, and ſo he hath made 
him ſelfe his owne Judge and that is pꝛohibi⸗ 


ted tn all lawes,but in that caſe where the di⸗ 
ſtres is take fo; debt, he ia not his own tudge, 
= Coz the debt was Judged in certame befo:e by 
the fiſt contract, and therefoze ſome thinke 
great diuerſitp betwixt the caſes. St. By that 
= reaſon tt ſeemeth that if hee that di(iratneth tn 


the firſt caſe fo2 the debt take anything koz his 
damages, that he ts bound tn conſcience to re- 
ſtoꝛe it againe,fo: damages be arbitrable and 
not certaine no mote then treſpas ts, mee ſee⸗ 


/ meth that both tn the caſe of treſpas and debt, 


he is bound tn conſcience to reſtoꝛe that he ta- 
keth,fo: though he ought in right to haue like 
ſim as hee recetueth , pet he not to haue 
the money that he recetueth, fo: hee came to the 
money by an vntuſt meanes , wherefoze it ſee⸗ 


meth he ought to reſtoze it agatne, Do. And if 
hee ſhould bee compelled to reſtoꝛe it agatne, 
ſhould he not pet (fo2 that hee recetued it once) 
bee barred of notwithſtanding 


the papment, 


his firſt action 
ks S.H 
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S. I wil not at this time clcerely aſſotle thee 

that queſtion , but this I will ſaythat it any 
hurt come to him thereby, it ts th:ough his 
owne dekault . foʒ that he would do againſt the 
Law, but neuertheles a little I will ſay to thy 
queſtion, tyat as me ſeemeth when he hath res 
payed the money that he is reſtozed to his firſt 
action. As if a man condemned in an action of 
treſpas pay the monp, and after the defendant 
reuerſe the tudgement by a w2tt of Erroz , and 
haue his money repatd,then the plaintife is re: 
ſtazed to his firſt action. Ind therefoze if hee 
that in this cal tooke the mony,reſtoze that he 
tooke by the wꝛongkull diſtres:o2 that he o2de- 
red the matter ſo liberally that the other mur⸗ 
mure not, ne complate not at it, me ſecmeth he 
did very well to bee ſure in conſcience: e there: 
koꝛe I would adutſe euery man to be wel ware 
How he diſtrameth tn ſuch caſe againſt þ lawe. 
D. Thy counſel is good a I note much in this 
caſe that the party map haue an action of tref- 
pas againſt htm that diſtratneth, ſo that he tg 
taken tn the law but as a w2ong doer, e there: 
koꝛe to pape the money agatne is the ſure way 
as thou haſt ſatd befoze. Ind I p2ay thee now 
ſhew me foz what a man may lawfully diſtratn 
as thou thinkeſt. 


For * man may lawfully 


diſtraine. 


Cap. 9. 
Aan may lawfully diſtraine foz a Kent 
ſeruice and fo; all maner of ſetuices, as ho: 
mage, 


Theg.Chapter. ＋ 74 


mage, Fealty, Eſcuage, ſuit of Court,rcliefes, 
and ſuch other, Alſo foz a rent reſerued vpon 
a gift tn tatle,a leaſe fo2 term of life, foz yeres, 
02 at will, it hee referue the reuerfton, the feffoz 
ſhall diſtratne of common right though there 
dee no diſtreſſe ſpoken ot. But in caſe a man 
make a feoffement and that tn fee by Jndens 
ture, reſeruing a rent, he ſhall not diſtraine foz 
that rent vnleſſe a diſtreſle bee expꝛeſſelte reſer= 
ued, andifthe feoffement bee made without 
a deede teſeruing a rent, that reſeruation is 
botde in the Lawe , and he ſhall haue the rent 
onelp in conſcience and ſhall not diſtraine foz 
tt, Ind like Lawe is where a gift in tatlc oz a 
leaſe foꝛ terme of life is made the remainder o⸗ 
uer in fee reſeruing a rent, that reſeruatton is 
boide in che lam. 

Alſo it a man ſeyſed of land fo: terme of life 
graunteth awap his whole Eſtate reſeruing 
a rent, that reſeruation is voide in the Lawe 
without it be by Indenture, and if it be by In⸗ 
denture, pet he ſhall not diſtraine fo: the rent 
but a diſtreſſe be reſerued. Aiſo foz Imercia⸗ 
ment tin a Leete, the Loꝛd ſhall diſtratne. But 
fo: Amer ciament in a Court baron he ſhal not 
diſtrame. 

Fiſo if a man make a leaſe at Michaelmas 
fo: a peare, reſeruing a rent payable at the feaſt 
of the Innunttation of our Lady and Saint 
Mich. the Archangeil, in that caſe he ſhall dtz 
ſtratne foꝛ the rent due at our Lady day, but 
not fo; the rent due at Michaelmas becauſe 
the terme ts expired. 

But ik a man make a leaſe at the keaſt of 

K i. Chꝛiſt⸗ 
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Chꝛiſtmas foz to endure to the feaſt of Chꝛiſt⸗ 
mas next following , that ts to ſap foz a peart, 
reſeruing a rent at the afo2eſaide feaſt of the 
Annunciation of our Ladye and Samt Mi⸗ 
chael the Archangel, there hee ſhall diſtrame 
fo both the rentes as long as the terme cons 
tinued, that is to ſay,tiil that afozeſaid feaſt cf 
Chititmas. 

And if a man haue land foz terme of lyfe of 
John at Noke and maketha leaſe foz terme of 
pecregreſerutng a rent the rent ts behinde and 
John at oke dieth, there he ſhal not diſtratn 
becauſe his reuerſlon is determined. 

Alſo if he to whole vſe feffees bin ſeiſed ma⸗ 
keth a leaſe toʒ terme ofpeeres, 02 t̃oʒ terme of 
lyfe,o2 a gift in tatle reſeruing a rent, there the 
— is good and the leſſour ſhall de⸗ 

ratne, 

And if a towneſhip be amerced e the neigh⸗ 


bours by aſſent aſſeſſe a certatne ſumme bpon | 


euery tnhabitant,s agree that tf it be not patde 
by ſuch a day, that certatne perſons thereto af: 
ſigned ſhal diſtratnc. In this caſe the diſtreſſe 
is lawful. JfLozd and Tenant be, and if the 
tenant do hold of the Loꝛd by fealtie and rent, 
and the Loꝛd doth graunt away the fealtte re⸗ 
ſeruing the rent, and the tenaunt attourneth,tn 
this caſe he that was Loꝛd may not diſtraine 
fo: the rent, foz it is become a rent ſecke. But 
if a man make a gift in taple to another.reſer- 
uing fealty and certeme rent, and after that he 
graunteth away the fealtie reſeruing the rent 
and the reuerſlon to him ſelfe , in this caſe hee 
ſhall diſtraine foz the tent, foz the grant of the 


—— _— a as Oh > 


here the 
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fealtie is voyde, foꝛ the fealtte cannot be ſeue⸗ 
red from the reuerſion.Yiſo fox heriote ſeruice 
the Loꝛd ſhall diſtratne 8 foz heriote cuſtom he 
ſtall ſeaſe and not diſtrame: Alſoit᷑ a rent bee 
aſſigned to make a partition 02 aſlignement of 
Dower egall, hee oz ſhee to whom that rent is 
aſſigned may diſtraine, and in al theſe caſes as 
boueſatd , where a man map diſtrame, he may 
not diſtrame tn the night, but koꝛ damages fea⸗ 
ſant, that is to fay , where beaſtes doe hurt in 
his ground he may diſtraine in the night. Piſo 
fo: waſtes fo: reparations, fo2 accomptes,foz 
debtes bpon contractes , 02 ſuch other, no man 
may lawfully diſtraine. 


q The 8. queſtion of the Student. 
Cap. 10. 


F a man doe treſpaſſe and after make his 
executoꝛs and die befoze any amends made, 
whether be his executo2s bound tn conſctece 
to make amendes ko: the treſpaſſe if they haue 
ſuffictent goods thereto,though there be no re · 
medy agatnſt them by the law to compell them 
to tt. Do, It is no doubt but they axe bounds 
thereto in conſcience befoze any other deede tn 
charitie that they may do koꝛ htm of their owne 
deuotton. St, Then would I wit if the teſta⸗ 
tour made legacies by hts will , whether the 
executours be bound to doe firſt, that is to ſap, 
to make amendes fo: the treſpaſſe , 02 topay 
the legacyes , tn caſe they haue no goods to do 
both. D. To pap legacies:fo2 if thep ſhould firſt 
2 id, make 


The 10.Chapter. 


make recompence fo: the Treſpaſſe and then 
haue not tuffictent to pay the legacyes, they 
ſhould be taken in the la w as waſter s of then 
teſtatoꝛs goods, foꝛʒ thep were not compellable 
by no law to make amends foz the treſpas, bes 
cauſe euery treſpaſſe dirth with the perſon, but 
the legactes they ſhould bee compelled by the 
law ſptrituall to fulfili,and ſo they ſhould bee 
compelled to pape the legacyes of then owne 


goods, and they ſhall not be compelled thereto 7 
by no Lawe ne conſcience , but if the caſe were 
that he leaue ſuſficieut goods to doe both, then 
me thinketh they be bound to do both, and that 
they bee bound to make amends foꝛ the Tteſ⸗ 
paſſe befoze the map doe any other charitable |? 
deede fo: the Teſtato; of their owne minde, as 
haue ſaid befo2e,ercept the funeral expences |. 
that beneceſſarp which muſk be allowed te oe 
all other thinges. S. Ind what the pꝛoouung of 2 


the Teſtament 


D. The D2dtnary map nothing take by c6- | 
Cciencetherefo2e,rf there be not ſuff.cient goods 
beſides fo2 the funerals to pay the debtig a to 
make reſtitution. Ind in likewiſe the Execu⸗ 


toꝛs be bound to pay debts vpon a umple con⸗ 
tract befoze any other deede of charitie that 
they may doe foꝛ their Teſtatoʒ of their owne 
deuotion, though they ſhall not bee compelled 
thercto by the Law. S. Ind whether thinkeſt 
thou that they be bound to doe firſt, that is to 
ſap, to make amends foz the treſpas, oꝛ to pay 
the debts bpon a ſimple contract. Do. To pay 
the dedts, fo2 that is tettainte and the treſpaſſe 
is arbitrable. 

S. Then 


EU 
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S. Then foz the plamer declaratton of this 
matter and other like, I p2ay thre ſhew me the 
mind by what law it is that tf a man make ex⸗ 
tcuto us, and that the Executoꝛs if they take 


pvyon them bee bound to perfozme the Wtll and 


diſpoſe the goods that remaine fo2 the CTeſta⸗ 


; tour. Do. I thinke that it is beſt by the law of 


reaſon.Sr, And mee thinketh that tt ſhould bee 


7 rather by the cuſtome of the Realme. D. In all 


Countries and tn all landes they make execue 
to28.5.That ſeemeth to be rather by a general 
cuſtome,after that the law andcuſtome of pꝛo⸗ 
pertie was bzought in,then by the lawe of rea- 
ſon,fo2 as long as al things were in common, 
there were no executozs ne weils, ne they nee⸗ 
ded not them, and when pꝛopertie was after 
b:ought in, me thinketh that yet making of ex⸗ 
ecutoꝛs and diſpoſing of goods by will after a 
mans death folioweth not neceſſarily therups, 
fo: it might haus bin made fo2 a law that a ma 
ſhould haue had the pꝛoperty of his goods on⸗ 
ly during his lite, and that then his debts paid 
all his goods to haue been left to his wife and 
childꝛen oꝛ next of his kin without any lega⸗ 
cyes making thereof, and ſo might it now bee 
02dained by ſtatute, and the ſtatute good & not 
againſt reaſon,wherfoze it appeareth that exe⸗ 
cuto:s haue no authozitte by the Lawe of rea⸗ 
ſon, but by the Lawe of man. Ind by the olde 
Lawe and cuſtome of the Realme a man map 
make executours and diſpoſe his goods by hig 
will, and then his executors ſhall haue the ex⸗ 
ecution thereof , and his hetres ſhall haue nos 
thing, but if any * cuſtome helpe, = 
th, | 
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the executo:s ſhall atſo haue the whole poſleſſi⸗ 
on and diſpoſittd of al his goods and chatte is 
al wel real as perſonal. though no woꝛd bee ex⸗ 
p:eſſely ſpoken tn the will , that they ſhall haue 
them, and they ſhal haue alſo actions to recouer 
all debts due to the teſtatoʒ though all debts ex 
tegacies of the teftato; be paid befozc,and ſhal 
haue the diſpoſition of them to the vſe of the 
teſtatoz e not to their own vie, and ſo me thin⸗ 
keth that the authozttt: to make executoꝛs, and 
that they ſhall diſpoſe the goodes foꝛ the teſta⸗ 
to2,ts by the cuſtome of the Realme: Bur then 
 thinke as thou ſayeſt, that by the Lawe of 
God they ſhalbe bound to doe the firſt, that is 
to the moſt p:ofit of the ſoule of their teſtatour 
where the diſpolltton therof is let to their diſ⸗ 
cretton, and that J agree well is to pay debts 
bpon contracts a to make amendes fo: wong 
don to the teſtatoꝛ though they be not cdpelled 
thereto by the law s cuſtome of the Reatine, if 
there bee none other debtnoz legacy that they 
be bound to pay by the law: but if two ſeuerall 
debts be psyable by the law, then which debt 
they ſhal do fir ſt in conſctence,J am ſome what 
in doubt. D. Let vs frſt know what the com- 
mou law is there m. St. The common law is, þ 
ik the teſtatour owe x. li. to two men ſeuerallie 
by obligation 02 by ſuch other manner that an 
actton lyeth againſt his Executozs thereof by 
the Lawe,and he leaueth goods to pay the one 
and not both, that in that caſe he that can firſt 
obtaine his Judgement agatuſt the Exccus 
tours , ſhall haue execution of the whole , and 
the other ſhall haue nothing, — 


XUM 
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them he ſhall in conſcience owe his favour, the 


common Law reacheth not. D. Thetem muſt 
be conliTered the cauſe why the debtes —— 


and then hee muſt after conſcience dear 


lawtull t auoꝛ to him that hath þ cleereſt cauſe 


” of debt, and it both haue tike cauſe,chen in con- 
ſtcience hee muſt beare his fauoz where ts moſt 


the erecuto2 may not minilt 
that hee leaue ſo much as ſhail paye the debt 
whereof the actton is taken, and if het doe not, 
hee ſhall pay tt of his owne good es, except an 
other recouer and haue Judgement agatnft 
him hanging that action, and that without co⸗ 


um. 

D. Then to anſwert to thy queſtion, I think 
that by delates that be lawfull , as by Eſſome 
Emparlance, oꝛ by Ptlatozy ples in abatemẽ t 
of the wit that is true, he may delay it: but hee 
may pleadno vntrue pleeto p2eferre the other 
to his duetie. But I p28y thee what is the 
law of legactes,reſtitution,@ debts,bpon cons 
tracts, that percaſe ought rather after charitie 

to 
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to be paid then a debt vpon an obligation, what 
may the fauoz of the Executoz doe in theſe ca. 


ſes. S. Nothing, foz if they euher pcrfozme le: | 


gacies, make reſtituttons, oz pap de btes vpon 


contr acts, and keepe not ſufficient to pay debts || 
which they are compellable by the law to pay, 
that ſhalbe taken as a Deuaſtauerunt bona te- 


ftatoris , that is to ſap, that they haue waſted 
the goods ol their Teltatoz, and therfoze they 
ſhal be compelled to pay the debts of thetr own 
goods, ſo it is if they pap a debt vpon an Ob: 
ligation wherot the day is pet to come though 
it be the cleerer de bt, and that bee the moꝛe chas 
ritie to haue it paied. D Pet im that caſe if he to 
whom the debt is already owtng , koꝛbeare till 
after the day of the other Obligation is paſt, 
then he may pay him without danger. S. That 
is true, it there bee no action taken vpon it, and 
though there be, pet ikthat action may bee de⸗ 
layed by lawfall meanes , as thou haſt ſpoken 
of befoze,uil after che day, and that an action is 
taken vpon it, then may the executoꝛs confeſle 
the action, and then after Judgement he may 
pay the debt without danger ofthe law. D. Js 
not that confeſſing of the action ſo done of pur⸗ 
poſe,a coutn in the Law? St, No verily, oz co⸗ 
uin ts where the action ts vntrue , # not where 
the Executozs beare a lawfull fauoz. Do. The 
O2dtnary vpon the accompt in all the caſe be⸗ 
foze rehearſed , will regard much what ts bell 
fo: the Teſtatour. St. But hee may not dztue 
them to accompt againſt the azder of the com⸗ 
mon Law, 
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The g. queſtion of the Student. 


Cap. 11. 


Man is inde bted to an other bpd a ſim⸗ 

ple contract in xx.li.a he maheth his will 

# bequeath xx.li.to qq. Hatt 8 dicth,s lea⸗ 

ueth goodes to his extcutoʒsonly to burie him 
with, #to pertoʒme the laid legacte, a after the 
ſatd Executozs deltuer the goods of then Te- 
ſtatour tn perfozmance of the ſayd bequraſt, 
whether is hee to whom the bequeaſt ts made, 
bound tn conſcience to pay the ſayd debt vpon 
the (Imple contract to the ſayde Henry Hatt oz 
not? D. Js he not bound thereto by the Law? 
St, No vertly.Do. Ind what thinkeſt thou hee 
ts in conſctence?St. I think that he is not bofid 
thereto in conſt ience, fo: hee is neither Oꝛdt⸗ 
narte, A dmumſtratoux, noʒ Executour. Ind 
J haue not heard that any man is bound to 
pay debtes of any man that 1s deceaſed, but he 
be one of thoſe thꝛee, fo: the goods that the tes 
ſtatour left to the Executo:s were neuer char- 
ged with the debt, but the perſon of the Te- 
ſtætour while he liued was onelycharged with 
the debt, and not his goods, and his executoʒs 
that repꝛeſem His eſtete after his death, ha⸗ 
utng goods therto of the teſtato2s, be charged 
alſo with the debtes , and not the goods. And 
therefoze if an Executour gtue away oz ſell all 
the goods of the Teſtatour, 02 other wiſe waſt 
them, hee that hath the goods is not charged 
with the debtes tn Lawe noz conſcience, but 
the Executoz ſhall bee charged of their owne 
a goods 
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goods. Ind in like wiſe if Jo. at Noke owe to 
A. B. xx.li.and . B.oweth to C. D. xx.li.and 
after . B. dieth inteſtate hauing none other | 
goods but the ſaid xx. li. which the ſayd John 
at Noke oweth him , yet the ſayd C. D. ſhal 
haue no remedy againſt the ſatd Jo.at Noke, N 
kor he anderh not charged to him in lawe no; ©. 
conſcience , But the O2dtnary in this caſe | —_ 
enuſt cornit Adminiſtration of the goodes of || to 
the ſaidÞ.B. Indthe ſayd Idmintſtratour | vu 
muſt leuy the money of the ſatd John at Rohe Bs 
and pay it totheſatd C. D. Aud the ſaid Jo. | —_ 
at Noke ſhall not pay tt himlelfe, becauſe hee || ©” 
is not charged therewithto him, and no moze || = 
mee thinketh in thts caſe, that he to whom the ” 
bequeſt is made, is neyther charged to him D 
that the money was owing to, in the Law oz ve 
conlctence. Do. Then ſhewe mee thy minde be tt 
what law it is grounded as thou thinkeſt that 

Executoꝛs be bound to pay debts befoze lega⸗ h 
cies, whether tt is by the law of God, oz by the f 
law of reaſon, 02 by the Law of man, as thou 
thtnkeſ?S.7J thinke that it is both by the lawe 
of reaſou, a by the law of God, foz reaſon will 
that they ſhall doe firſt that ts beſt fo2 the teſta⸗ 
tour, and that is to pay debts that his teſtatoʒ 
ts bound to pay befo:e legacies that hee is not 
bound to. Ind alſo by the law of God, they are 
bound to pay the debtes firſt, fo: ſith they are 
bound by the law of God to loue their neygh⸗ 
bour,they are bound to do foz him that ſhall be 


belt foz him when they haue taken the charge 
thereto , as Executoꝛs doe when they to 
take the charge of the will of then 


vpon 
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vpon them, and it is better fo2 the teſtatoz that 
his debts be patd(wherfoze his ſoule ſhall ſufs 


fer patne ) then that his legacies be perfozmed, 
wherekoꝛe hee ſhall ſuffer no paine ted the per⸗ 
= fo:ming ot them. 


And that it is to be vnderſtood where the le⸗ 


gatie is made of his owne free wil # not where 
i: is made as a ſatiſtaction of any duetie. Ind 
alter the ſaying of S. Gregorie, the very true 
” p2oofe of loue is the deed, But this man is not 
in that caſe, foꝛ he tooke neuer the charge vpon 
him to pay the debtes of the Teſtatour; Ind 


therefoze her is not bound to them in Lawnoz 
conſcience as me ſeemeth: But rather the Exe⸗ 
cutoꝛʒs ſhould haue btn ware ere they had paid 
the legactes,ſeetng there were debtes to pap» 

Do. The Executszs might no otherwiſe haue 
done in this caſe but to pate the Legacyes, foz 
then they ſhould haue btn cõpelled bythe Law 
to haue paide, and ſo they could not haue bin to 
haue paide the debt vpon a contract. Ind ther⸗ 
foze they did wel in perkoꝛming of that legacy, 
but hee to whom the legacy was made ought 
not to haue taken them but ought in conſctence 
to haue ſuffered them to haue gone tothe pay⸗ 
ment of the debt, 6 {ith hee did not ſo but tooke 
them where he had no right to them, it ſeemeth 
that when he tooke them, hee tooke with them 
the charge in conſcience to pay the debt,foz (ith 
the executoꝛs were compellable by the Law to 
pertoꝛme that bequeſt and not to pay the debt, 
therefoze when they perfourme that bequeſt , 
they were diſcharged thereby againſt him that 
the debt was owing to, in the Law and cons 
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ſcience, and then the charge reſteth vpon him 
that tooke the goods where he ought not iu cd⸗ 
ſcience to haue taken them, but it u had beene a 
debt vpon an Obligation oꝛ ſuch other debt 
n reme die hath been had againſt the 

erecuto2s by the Law, J there ſuppoſe though 
that the executo:s had perfourmed the legacy, 
that pet he to whom the legacte was made and 
perfourmed, had not bin charged tn conſcience 
to the payment of the debt, koꝛ the Executours 
ſtood ſilt charged therto of thetr owne goods, 
andhee to whom the bequeſt was made was 
only bound in conſctence to repap that he recei⸗ 
ued, to the Executoꝛs, betauſe het had no tight 
to haue recetued it,fo; againſt the Erecutours 
hee had no right thereto. Stu. Then tt ſeem. th 
tn this caſe that tn likewiſe he to whom the be- 
queſt was made, ſhould repay that hee recey- 
ued tothe Executo:s, and then they to pay it 
rather then he. D. The executoꝛs haue no far- 
ther medling with it as this caſe ts, foʒ when 
they perkoꝛmed the bequeſt they were diſchar- 
ged againſt both the other m Law and conſci⸗ 
ence, a alſo he to whom the bequeſt was made, 
ſtood not in this caſe charged to the erecuto:s, 
fo: agatnſt them he had good title by the lawe, 
and ſo this charge ſtandeth onely againſt him 
that the debt ts owing to: and the ſame Law 
that is tn this caſe vpon a debt vpon a cdtract 
is tf the teſtatoꝛ had done a treſpaſſe whereup⸗ 
on hee ought to haue made reſtitution ,that ts 
to ſap, that he to whom the bequeſt is made, 
is bounde to make the amendes fo: the Treſ⸗ 
paſſe, foz it ſhould bee no diſcharge to him to 
pap 
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it agame to the Exetutours without ther 
— — it were 1 to hun whe⸗ 
nen 1d pay it 02 not. 
— RT be out of pertl,it is neceſſa⸗ 
nlk the xy that he pay it humſelfe, and then he is ſurely 
Hough ” diſcharged againſt au men. 
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recet: | 

right Man ſeiſed okcertein lãd in his demeſne 
1 as of tee, hath iſſue two ſonnes and dieth 
m. th ſeiſe d, after whoſe death a ſtranger aba⸗ 


e be⸗ teth, a taketh the pzofir,and after the eldeſt ſon 
ceps if — — , and his bꝛother bꝛingeth 
nan Aſsiſe of Mortdaunceſter ag ſonne EF heire 
to his father, not making mention of his bꝛo⸗ 
hen |” ther and recouereth the land with damages 
ar- trom the death of his father, as he may well by 
the Law,whether tn this caſe is the younger 
* bother bound in conſcience to pay ts the Exe⸗ 
cuto2s of the eldeſt bzother the value of the 
proths of the ſayd land that belongeth tothe 
el delt bzother in his life oꝛ not Do, What ts 
thine opinion therein; S. That like as the ſayd 
p2ofits belong of right to the eldeſt bzother in 
his life, and that hee had full authozitie to 
haue releaſed aſwell the ofthe ſayd land 
as of the ſayd p2ofites , releaſe ſhould 
haue been a cleere barre to the ponger bꝛother 
———————— 


82 
22. 
1 on 
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which be in the Lawe but a chattell, be long to 
his executoꝛs and not to the heyze , foz no ma: 
nerof chattel neither real noz perſonal ſhal not 
— Lawe of the Realme diſcend vnto the 
tre. 
D. Thou ſatdſt in the caſe next befoze, that 
it is not ofthe Law of reaſon, that a man ſhall 
make executoꝛs, and diſpoſe his goods by his 
wil, a þ the executoꝛs ſhall haue þ goods to diſ⸗ 
poſe, but by the law of man: Ind if it be left to 


the determination of the law of man: That tn © 
ſuch caſes as the law gtuetbſuch chattels vn- 


tothe Erecutozs , they ſhall haue good right 


bnto them, and in ſuch caſes as the La we ta- © 


keth ſuch chattels from them, they beene right⸗ 
fully taken from them: Ind therefo:e it is 
thought by many, that if a man ſue a Writ of 
right of Ward ofa Ward that he hath by his 
owne fee, and dyeth hanging the wꝛit, and his 
hetr ſue a Reſummons accozdtng tothe ſtatut 


of Weſt. ſecond, and recouereth , that in that 


caſe the hetre ſhall tnioy the wardſhip againſt 


the erecutoꝛs, and pet it is but a chattell, and 


they take the reaſon to bee becauſe of the ſayde 
ſtatute, and ſo might it bee 02detned by ſtatute 
that all wards ſhould go to the hetres, and not 
to the Executoꝛs: Right ſo in this caſe , th 


the Law is luch. that the younger bzother ſhal | 


in this caſe haue an Aſziſe of Mortdaunceſtet 
as hetre to his Father, not making any men- 
tion ofhts elder bzother,and recouer damages 
— — nt or 
It appeareth e Lawe giueth 
— — — 
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-belong ko | foz norecompence ought to bee made to the ex⸗ 
27,00 ma: | ecutozs, 5 me ſremerh,C1t 19 not lihe to a watt 
- tal noe | of Tel, wheras J haus learned in Latin (it 
dvnto the | our firſt dialogue.)the demandant chal recouer 
f damages onely from the death of his father, tk 
Tone, that | hee ouer liue the Piel; the cauſe is foꝝ that the 
1 ſhall | demaundant,though his Ziel ouexluedhisfas 
— by his ¶ ther, muſt of neceſſiny make his conueyance by 
to dif: | his father, and muſt make himſetfſenne # heir 
be left to to his father, i colin and hetre to his Atel, and 
That in therefoze in that caſe if the father oueritued the 
tels bn: i; Alel. the abatoz were bounden in couſttence to 

reſtoꝛe tothe executo2s of the father the pzofits 
abe ta: run in his time (foz no lawe taketh them from 
eright: * him) but otherwiſe it is in this caſe, as mee ſees 
2e it is meth. S. It the yonger brother in this caſe had 
Vrit of entred into the lande without taking any aſſiſe 
by his y of Mortdanceſter as he might it hee would, to 


nd hie whom were the abatoꝛ then bounden to make 
fratue |} reſtitution fo: thoſe p2ofites as thou thinkeſt> 
n that D. To the extcutoꝛs of theclde@ tzother,fo: in 
Jainl} that caſe there is no law that taketh the from 


them, a therefozc the general ground, which is 
that all chattels ſhall goto theerecuto:s , hol⸗ 
atute deth in that caſe but tn this caſethat ground is 
d not b2oken and holdeth not, foz the reaſon that J 
„hh haue made befoze, I oꝛ commonly there is no 
(hat generall ground in the Law ſo ſure, but i kai⸗ 
eiter lleth in ſome particuler caſe, 


nen⸗ 
ges q The 11. queſtion of the Studen. 
1 Cap. 13. 


the A Van ſeiſed of land in fee taketh a wife, and 


Tee after alieneth the land, e dycth, after whoſs 
L death 
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death his wife aſketh her dower, the altenes 
refuſcth to aſſigue it vnto her, but after ſhee af: 
keth her Dower agam, and he aſſigneih it vnto 
her, whether is the alienee in this caſe bofid tn 
conſcience to giue the woman damages fo;. the 
p2ofites of the lande after her third part from 
the death of her buſband, oz from the firſt re: 
queſt of her vower, 02 neyther the one no: tho⸗ 
ther? D. What is the lawe in this caſe?Sru. By | 


the Law the woman ſhal recouer no damages, | 


fo; at the Common Law the demaundant in a 
Wattof Dower ſhould neuer haue recouered 
damages. But by the Statute of Merton it is 


oꝛdeined, that tohere the huſband dyeth ſeiſed, | 
that the woman hall recouer damages which 
is vuderſtood the pꝛolltes of the lande ſth the 


death of her huſband, and ſuch damages as ſhe 


bath bythe fozbearting of it, but in this caſe |* 


the huſband dyed not ſetſed, wherefoze ſhe ſhalt |. 
'Tecouer no damages by the Lawe. Do. Pet the 


Law is.that immediatiy after the death ot her 
dower tf ſhe aſke t, thougb herhuſband die not! 


ſeiſed. S. That is true. 

Do, And ſith ſhee ought to haue her dower 
from the death ofherhuſbande, it ſeemeth that 
the ought in conſcience to haue alſo the p2ofits 
from the death of her huſbande, though ſhee 
haue no remedye to come to them bythe Lawe: 
Foz me thinketh that this caſe is like to a caſe 
that thou putteſt in our firſt Dialogue tn La⸗ 
tin, the 17,Chapter: That if a tenant for term 
of life be diſſeiſed and dye, and the diſſetſoz dy⸗ 
eth, and his here entreth and taketh the = 
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fits, and after he in the reuerſlon recouereth the 
landes againſt the heire, as hee ought to do by 
the Lawe, that in that caſe hee ſhall recouer no 
damages by the Law. Ind pet thou diddeſt as 
gree that in that caſe the hetre is bound in cons 
ſctence to pap the damages to the demandant, 
and ſo me thtnketh in this caſe that the feoffee 
# cughttnconſcience to pay the damages from 
the death of ber huſhand , ſeeing that immedi⸗ 
atly after his death ſhe ought to haue her dows 
er,Stu, Though ſhe oughe to be (ndowed im- 
medtatly after the death of her huſbande , yet 
ſhee can lay no default in the froffee till ſhe de⸗ 
mand her dower vpon the ground, and that the 
tenant be not there to aſſigne it, oz it he be there 
that he will not aſſigne it: foz hee that Hatb the 
poſſeſſion of land whereunto any woman hath 
title of dower, hath good authozity as againſt 
her to take þ p2ofits till ſhe require her dower: 
fo: euery woman that demaundeth dower af 
firmeth the poſſeſſion of the tenant as againſt 
her, and therkoꝛe although ſhe recouer by acti⸗ 
on, ſhee leaueth the reuerſlon alway in hum a⸗ 
gatuſt whom ſhe recouereth,thoughhe be a diſs 
ſetſoz, and bztngeth not the reuerſlon by her re⸗ 
couery to htm that hath right as other tenants 
fo: terme of like doe. Ind foz this reaſon it is 
chat the tenaunt tn a Watt of Dower, where 
the huſband dyed ſeyſed tf he appeare the firſt 
day, may ſap to excuſe himſelfe of dammages 
that hee is and all times hath beene readie to 
yeeld Dower if tt had been demaunded, and ſo 
he ſhall not be recetued to do in a wit of Coſi⸗ 
nage, neyther in the caſe that thou remembzeſt 
L q, aboue, 
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8boue,fo2 in both caſes the tenants be ſuppoſcd 
by the wit to bee wzong doers, but it is not ſo 


in this cafe, and ſo mee thinketh itcleerethatþ | 


feffce in this caſe (hal neuer bee bound by law, 
noꝛ c6ſctence to yeld damages foz the tune that 
paſſed befoze the requeſt, but foꝛ the time after 
p requeſt is greater doubt, howbeit ſome thin: 
keth him not chere boũd to peeld damages, be: 
cauſe his title is good, as is ſard befoze, & that 
u ts her default that ſhee bzought not her acts 
on. D. As vnto the tine befoze the requeſt 

holde me content with thine opinion ſo that 


aſſign the dower when he is required, but whe | 
de refuſerh to aſſign it, thẽ I think him bound 
tn conſcience to yeeld damages foz both tunes, 


thoughhe ſhall none recouer by the law. Ind 
firſt as foz the time after the refuſell, u appea- 
reth eutdently that when hee denied to 


her dower he did againſt conſcience, fon he bid 
not þ he ought to haue done by ß law, ne as hee | 


would ſhould haue btn done to him a ſo after þ 
requeſt he holdeth her do wer from her wzong- 
fully, and ought in conſcience to peld damages 
therfoꝛe. Ind as to the default þ thou aſſigneſt 
in her, that Che tooke not her action, p foxceth li⸗ 
tle, foꝛ acti5s need not but where the party wil 
not do that he ought to doe of right. Ind foz þ 
hc ought of right to haue done & did it not, hee 
can take no aduantage, a then as tothe dama⸗ 
ges befoꝛe the requeſt , me thinketh him alſo 
bounden to pay them,foz when he was requt- 
red to aſſign dower and refuſed, Jt appeareth 
that he neuer intended to peeld dower from the 
beginning, ſo he is a wzong doer in his own 
con⸗ 
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conſcience:a mozeouer, if þ huſband die ſetſed, 
the law is ſuch, that if the tenaunt refuſe to ai⸗ 
ligne dower when he is required, wherfoze the 
woman, baingeth a wꝛit of do wer againſt him, 
p tn that caſe the woman ſhal recouer damages 
aſwel foz ß tune befoze þ requeſt as after, # yet 
he ought nat in that cale after thine opinion to 
haue peelded any maner of damages ifhee had 
btn ready to aſſigne dower whe it was demans 
ded,as ſome thinketh here. S. The cauſe in the 
caſe that thou haſt put, is fo: that the ſtatute ts 
general that the demidant ſhal recouer dama⸗ 
ges, where þ huſband died ſeiſed e that ſtatute 
bath btn alwap conſtrued þ where the tenant 
map not ſay$ he is, hath bin alway rcadie to 
peeld dower ac. the demandant ſhall recouer 
damages from the death of her huſband. Bur 
in thts caſe there is no law of the realme þ hels 
peth fo: the demandant neither comon law,noz 
ſtatute:e furthermozethough it might be pꝛo⸗ 
ued by his refuſal þ he neuer intended krom the 
death of the huſband to aſſigne her do wer, yet 
that pꝛoueth not, but that he had good right to 
take the pzofites of her third part foz the time, 
aſwel as he had of his owne two parts, till re⸗ 
queſt be made, as is at̃oꝛeſaid, s ſo me thinketh 
$ not withſtanding the dentall,he is not bound 
to yeeld damages in this caſe, but foz the time 
of the requeſt, # not foz the time befoze. D. Fo 
this time I am content with thy reaſon, 
<q The 12. queſtionof the Student. 


Cap. 14. 
A Wan feed of — — knowing that 
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uieth a fine with Pꝛoclamatton to the intent 
he would extinct the right of the other man,and 
the other man maketh no clayme within the v. 
peares, whether map hee that leuyed the Fine 
hold the land in conſcience as he may do by the 
law? D. By this queſtion it ſeemeth that thou 
doeſt agree that it hee that leuted the Fine had 
no knowledge of the other mans right, that 
his right ſhould then be extincted by the Fine 
in conſcience. Stu. Pe verilp,foz thou diddeſt 
ſhew a reaſonable cauſe why it ſhould bee ſo in 
our firſt Dialogue in Lattne the 24. Chapter, 
as there appeareth. But if he that leuyed a fine 


and that would extinc the right of an other, 
knowing that the other had moze right then 


he, then J doubt therem, koꝛ I take thine opt: 
nion in our firſt Dialogue to be vnderſtood in 
conſcience, where he that would extind fo:mer 


rightes by ſuch a Fine with Pꝛoclamation, 
Kknoweth not of any fozmer tytle , but foꝛ this 
moze ſucrty,tf any ſuch fozmer right be, hee ta- | 
keth the remedy that is ozdatned by the Law. | 


D. Whether doeſt thou meane tn this caſt that 
thou putteſt now that hee p hath right, know- 
eth of the fine and wilfully letting the b. teres 
paſſe without clayme, oꝛ that hee knoweth not 
any thing ofthe fine? 

St. I p2ap thee let mee Know thine opinion 
in both caſes and whether thou thinke that 
hee that hath right bee barred in eyther of the 
ſapd caſes by conſcience as hee is by the Lawe 
oz not. Doct. I will with good will heereafter 
ſhew thee mp minde therein: but at this time 
I pzaythce giue a little . — 
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now koꝛ this time to ſome other queſtion. 


The 13. queſtion ofthe Student, 
Cap. 15. 


Man ſeiſed of certain lands in fee hath a 
daughter, which is his hen apparant,the 
daughter taketh a huſband , # they haus 
iſſue, the father dteth ſctſed,and the huſbandas 
ſoone as he heareth of his death, goeth toward 
the land to take poſſeſſion, & befoze he ci come 


fine there, his wife dieth, whether ought he to haue 
7 the land in coſcience fo terme of his lite, as te- 


nant by the curteſie, becauſe he hath done d in 
him was to haue had poſleſl.tn his wiues life, 
ſo that hee nnght haue bin tenant by the curte⸗ 
fe accozdtng to the Lawe, oꝛ that he ſhall nets 


ther haue u by the law,nozconſcience. Do. Js 
* ttcleerelpholden in the lawthat he ſhal not bee 


tenant by the curtelle in this caſe, becauſe hee 
had not poſſeſſion tn deed? 

S. Pe verily, and yet vpon a poſſeſſion in law 
a woman ſhalhaue her dower, dut no man ſhal 
bee tenant by the curteſte of lande, without his 
wife haue poſſeſſion tn deede. D. A man ſhal be 
tenit by the curteſle of a rent though his wilt 
dye bekoze the day of payment, # in like wiſe of 
an Iduowſon though ſhee dye befoze the auot- 
dance. S. That ts truth, foz the old cuſtom and 
Maxime of the law is, that he ſhall be ſo, but of 
land there is no Maxime that ſerueth him but 
his wife haue poſſeſſion in dee d. Do. Ind what 
* 4 — 
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law of the rent © ofthe aduowſon , nepther thi 
of land, when the huſband doth as much as in 
him is to haue poſſeſſion and cannot.S. Hotne 
alligne the reaſon to be becauſe it is impollible | the law 
to haue poſſeſſion in deede of the rent 02 of ad: || called a 
uowſon betoꝛe the day of payment of the rent, neralls 
oz befoze þ auoidãte of the aduowſon. D. Ind | any pa! 
ſo it is (mpoſlible that he ſhould haue poſſeſſth | it may 
in der de of land if his wife die ſo ſoone that he in diue 
map not by poſſibility come tothe lande after | 02 elſv 
his fathers death. a in her life as the caſe is. S. him th 
The law is ſuch as J haue ſhewed thee befoze |; 1011.0? 
and I take the very cauſe to be fozthat there is there 
a Marime ſerueth foꝛ the rent and the aduow⸗ (cienc 
ſon, and not fo2 the lãdsas I baue ſaid befoze, ſomet 
and as it ſayd in the 8. C hap. oi our firſt Dia: the v 
logue, it is not al way neceſſazie to aſugne a that 
reaſon 0; conſideration why the Mexime s t mon 
the lawe of England were firſt 0zdeined 4 ad⸗ 
mitted koʒ Meximes dut it ſulficeth that they | 
baue bin alway taken fo; law and that they be Fra: 
neither contrary to the law ol reaſon, non to ß 02m 
law of God as this Maxime ts not @ therfoze 
ik the huſband in this caſe be nothoſpen by c6- | 
Ccience,he cannot be holpen by the law. D. Ind 
ie thc law help hin not,conſcience cannot helpe | 
him in this caſe , fo: conſctence muſt alway be 
grounded vpon ſome law,and it cannotin this 
caſe be grounded vpon the lawe of reaſon, noꝛ 
vpon the Law of God, fo it is not directly by | 
thoſe laws, that a man ſhal be tenant by curte: | 
fe, but by the cuſtome of the realme. Ind ther⸗ 
oze tf the cuſtome help hun not, he can nothing | *! 
haut in this caſe by conſcience , foz conſcience p 
= neuer 
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ether the | ncuer reſiſteih the law of mon, no2 addeth nos 
UcÞ a8ty thing to it, but where the Law ol man is in it 


Dome 
upoſſible 
02 of ad; 
he rent, 
D. Ind 
poſſeſſi 
that he 
de after 
ſe is. 5. 


ſcife directly againſt the law of reaſon, oz elſe 
the law of God, and then p2opexly it cannot be 
called a law, but a coꝛtuption, oʒ where the ge⸗ 
nerall grounds of the law of man wozketh in 
any particuler caſe againſt the ſayd Lawes es 
it may doe, a pet the lawe PR it appeareth 
in diuers places in our fliſt dialogue in latin, 
02 elſwhere,there is no law of mf pʒouided foꝛ 


him that hath right to a thing by Þ law of tea⸗ 
ſon, oꝛ by the law of God, Ind then ſometime 


there is remedy gtuen toexecute that in cons 
ſcience, as by a ſub pena,but not in al caſes: fo2 


ſometune it ſhatbe referred tothe conſcience of 


the party,# bponthis ground ( that is to ſay). 
that when there is no title gtuen by the com- 


mon Law, that there is no titie by conſcience , 


There be diuers other caſes; whereof J ſhall 


| put ſome fo2 an example. Ys if a Reuei ſion be 
granted vnto one, but there is no attoznement: 


oz if a new rent be graunted by woꝛd without 
dee de, there is no remedy by conſcience, vnleſſe 


I the ſaid grants were made vpon conſideration 


of money,oz ſuch other. Ind tn like wie where 
he that is ſeiſed of lands in Fee ſimple maketh 
a wul therot, that wil is void tnconſctence, be⸗ 
cauſe the ground ſerneth not foz him whcreby 
the conſcience ſhould take effect, that is to ſay, 
the law. And if the tenant make a Feoffemene 
of the land that he holdeth by patozity,s taketh 
eſtate agatne,and dieth, (his heire within age) 
the Loꝛd of whom the land was firſt holden by 
pziozity,ſhaill haue no remedy , fo3 the __ ode 
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conlctence,fo; the law that firſt was with him, 
is now agatuſt him, a therfoze conſcience ts ai⸗ 
tered in likewiſe as the Law altereth. And di⸗ 
uers and many caſes like bee in the Lawe that 
wert too long to rehearſe now. Ind thus mee 
thinketh that if the Law be as thou ſapeſt, the 
huſband in this caſe hath neither right by the 
law, no2 conſcience. 


q The 14. queſtion ofthe Student. 


Cap. 16. 

Rent is grãted to a mi in fee to pertetue 

of two acres of lãd, ę after the gritoz en- 
keoffeth the grauntee of one of the ſatd a⸗ 

cres, whether ts the whole rent extinettherby in 
conſcience as it is tn the lam Do. This caſe is 
ſomwhat vncertain: fo: it appeareth not whe⸗ 
ther the grantoz enfeoffed htm on truſt, oꝛ that 
he gaue the acre to him of his meere motion, to 
the ble of the ſayd keollee, oz eiſe that the feolle⸗ 
ment was made vpon a bargatn, and if it were 
but only a feoſtement of truſt, then J think the 
whole rent abideth in conſcience though it bee 
exttucted in the Lawe, # firſt that it continueth 
in that caſe in conſctence, koꝛʒ the part that the 
grantee hath to the vſe of the grantoz it is eui⸗ 
dent,fo2 he map not take the pzofits of the 1id, 
and it is againſt conſcience that he ſhould leeſe 
both, e in likewiſe it abideth tn conſcience fo 
the acre p rematneth in the hands of the graun · 
to2,though tt be extinct inthe Law2, Foz there 
was a default in the grauntoꝛ that hee would 
make the feffem#t to the gritee, aſwell * 
Sg 
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was tn the grantee to take it. Ind it is no con⸗ 
ſcience that of his ewne default he ſhould take 
ſo great auaile to bee diſcharged of the whols 
rent, ſeeing that the feffement was made to his 
owne ve. Ind ik the feffement were made vp- 
on a bargatne & a contract betweene them, then 
u is ts ſee whether they remembzed the rent in 
their bargaine,o2 that they remembzed it not, 
i they remembzed in their bargaine # contract, 


then conſcience muſt follow the bargame; Is 


thus, it they agreed that the grauntee ſhould 

haue the rent after the poztt6 in the other acre, 

then bp conſcience hee ought to haue u though 

tt bee extincted in the Law: Ind it they agreed 

that the whole rent ſhould be extinct, and made 

their pꝛice accozding,then it is extinct in law a 

conſcience, and ił they cleereip fo2get it a made 

no mention of it, 02 foꝛ lache ot cunning ove 

Law to bee that it ſhould continue in the 

acre after the poztion, and made they: pꝛite ac⸗ 
coꝛding, pondering onely the value of the acre 
that was ſold: then me thinketh, it doth conti⸗ 
nue in conſctence after the poꝛtion, ⁊ if the feffe: 
ment were made to the vſe of the grantee, then 
it ſeemeth the whole rent is extinct in lawe and 
conſcience.S. Then take this to be the caſe,that 
is to ſay, that the feoffement was made to the 
vſe ol ß grantee. D. What ts then thine optnis6 
therin! S. That the rent ſhould abide tn conſci⸗ 
ence after the poztion of the acre remaining in 
the hands of the granto2,notwithſtading it be 
extinct tn the law. D. Then ſhew me thtne opt- 
nt6 in this that I ſhal aſke thee: Of what law 
is u that grauntees of rent and of ſuch other 
0202 
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pꝛolits out of lids map be made, and that they 
ſhalbe good 8 effectual to the grantees, whether 
it is bythe law of reaſon,oz by the law of God, 
02 by the cuſtome #law ofthe realm. S. I think 


it is by the law ok teaſon: fo; by Þ ſame reaſon 


that a mi may glue away all his lands, he may 


as it ſeemeth giue away the p2ofits thereof, o 


graunt a rent out of the land if he will. D. Bu 


then by what Lawe is it that a man may gtue Þ 
away his lands? I trow by none other law but 
by the cuſtome of the Realme,foz by ſtatute all 
altenations and gifts of lands map be pꝛohibi⸗ 


ted, g thẽ that reaſon pꝛoueth not that grants 
of the p2ofits of land oꝛ of a rẽt ſhould be good 
becauſe hee may alien the land: ik altenations 


of land be by cuſtome :; not by the law of Rea⸗ 


ſon, as I ſuppoſe it is, whereof I haue tou⸗ 


ched ſomewhat in our firſt Dialogue in Latin 


the 19. Chapter. Ind alſo if Grauntes ſhould 
haue thetr effecte by the Lawe of Reaſon, then 
Reaſon would they ſhould be good by the only 
word of the grauntoz,alwell as by his deede. 
And that is not ſo, toꝛ without deed the grant 
of rent is void in law: and ſo me thinketh that 
grauntes haue their eſtect onety by the Law of 
the Realme. Stu. Idmu tt be ſa, what meaneſt 
thou thereby; Do, J ſhall ſhewe thee hereafter, 
as I that ſh2wthee the cauſe why I think the 
rents extinct tn conſcience, as wel as in law, 
Ind firſt as I take tt the reaſon why it is ex⸗ 
tint ia the la w. is becauſe thc rent by the firſt 
graunt was going out of both acres, and was 
part out of the one acte, and part oat 


not 
of the other,but the whole rent was mm 
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of both, and then when the grantee of his own 
folly will take eſtate in the one acre , wherebp 
that acre ts diſcharged,then the other acre alſo 
muſt be diſcharged, vnles it ſhould be appozct 
oned:and the taw wil not that any appozcions 
met ſhould be in that caſe, but rather inſomuch 


87 


| as the partie hath by his owne acte diſcharged 


the one acre , the law diſcharged alſo the other 


rather then to ſuffer the other acre to bee chars 
ged contrarie tothe foʒme of the graunt , Foz 


this rent beginneth all by the acte of the party. 


And as J haucheard,tt is called a rent againſt 


common tight. Where toꝛe it is notfauozed in 


the law as arent ſeruice is: and then mee thin- 


keth that fozaſmuch as it is not grounded by 
the law of reaſon, that grauntsof rene ſhould 
be made out of land, but by cuſtome and law of 
the realm. as I haue ſatd befoze: that ſoin like 
wiſe it rema ineth to the law and cuſtome ol the 
realme,to determine how long ſuch rents ſhall 
continue, Ind when the law wdgeth ſuch rent 
to bee votde, I ſuppoſe that ſo dothconſcience 
alſo,ercept the tudgment of the law be againſt 
the law of Reaſon oz the law of God, as it ts 
not in this caſe, Foz in this caſe he that taheth 
the feffement hath p2ofite by the feffement, and 
knoweth that he hath ſuch a rent out of $ land, 
that this purchaſe ſhould extinct tt whereby 
tt appeareth that hee aſſenteth vmo the Lawe, 
whereto he was not compelled, and that ts his 
owne act and his owne default ſo to doe, which 
ſhal ertinc his whole rent aſwell tu conſctence 
as in law. But if he haue no p2ofit of the land 
* —— 
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the lande which is called tgnozaunce of the 
deede, oz if hee bee ignoꝛaunt that the Lawe 
would exttnct his whole rent thereby, which is 
called ignoꝛance of the law, then me thinketh 
tt remaineth in conſcience after the poꝛtion. S. 
Ignoꝛante of the law oꝛ of þ deed helpeth not 
but tn few caſes in the law of Englãd. D. Ind 
therfoze it muſk be refozmed by conſtience that 
is to ſay, by the law of reaſon, fo: when the ge- 
neral Maximes of the law be tn any particuler 
caſes againſt þ law of reaſon, as this Wartime 
ſeemeth to be, becauſe it excepteth not the that 
be tgnozant though it bee an ignoꝛance inutu⸗ 
cible, cht doth it not agree with the law of rea: 
fon. S. Me thtnkerh that ignozance tn this caſe 
heipeth title: Foꝛ when a man buyeth any lend 
oꝛ taketh it of the gift of any other, hee taketh 
it at his pertl,ſo that if the title be not good, tg⸗ 
no2ance cannot help, foꝛ the buter muſk beware 
what hee bupeth, s ſo in this caſe tf the taking 
of an acre ſhould ertinct the whole rent in cons 
ſcience, tf hee were not ignoꝛaunt, ſo me think - 
eth tt ſhould in likc wiſe extintt tt alſo though 
he be iguozant of the law oz of the deed:fo2 eve: 
ry man muſk be compelled to take notice of his 
owue ttele, and out of what land his rent is go⸗ 
ing, e ſo me thinketh ignoꝛance is but little to 
be conſidered in this caſe. D. It᷑ a man buy lãd 
o2 taketh it of the gift of an it is reaſon 
that hee take it with the pertil though hee bee 
ignoꝛant that an other hath right, fo: it were 
not ſtanding with reaſon that his tgnozaunce 
ſhould extinc the right of an other, but tn this 
caſe there is no doubt of the right ol the m_ 
x 
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but all the doubt is how the rent ſhal be oꝛdzed 
in conſcience, ii hee that hath the rent take part 
of the land: therin 1s great dtuerſlty between 
hum that is ignoꝛant in the Law, and him that 
knoweth the iam, e knoweth well alſo that hee 
bath a rent out of the land and other, Foz J 
put caſe that hee aſked counſaile of the gi aun⸗ 
to himſelfe therein, s he ſaying as he thought, 
tolde him that the taking of the one acre ſhould 
not exttnc> the rent but foz the poztid, and ſo he 
thinking the Law to be,tooke the other acre of 
his gift: Js it not reaſonable tn that caſe, that 
the ignoꝛance ſhould ſaue the rent tn conſci⸗ 
ence? S. Pes,foz there the grauntoz htmſelfe is 
party to his ignoꝛance, and tn maner the cauſe 
thereof. D. Ind mee thinketh all is one if any 
other had ſhewed him ſo, oz if he aſkedno coun⸗ 
ſaile at all,foz mee thinketh it ſufficeth in this 
caſe that hee bee ignozant ofthe law: foz why, 
it is moꝛe hard in thts caſe to pzooue the rent 
ſhould be extinct tn conſcience though he knew 
it ſhould bee exttn in the Lawe,then topzoue 
that it continueth tn conſcience after the pozti- 
on if hee be tgnozant,and thou thy (gife were of 
the ſame opinion, as it appeareth tn the begins 
ning ok this pꝛeſent Chapter: But tfthe opt- 
nion were true, it would be hard to pzooue but 
that the ſayd generall Maxime were whole as 
0 reaſon, a then it were void; but J haue 
aunſwered thereto as me ſeemeth, 

that it is extinc in the Law. e alſo in conſci⸗ 
ence,except ignozice help it to be appozcioned, 
And mozeouer , fo:aſmmch as appozcionment 
is ſuſtered in the Lewe where part agg — 
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diſcendeth to the grauntee , becauſe no default 
be aſſigned in him: ſome thinke no default can 
be aſſigned in him in conſctence, when he is tg: 
no:ant of the Lawe oz ofthe deed, though ſuch 
ignoꝛante do not excuſe in þ law of the realme, 


Stu. I am content with thy opinion in this bez 
halke at this time. 


4 The 15, queſtion of the Student. 
Cap. 17. 


422 granteth a Rent charge out of two 
acres of land, and after the grauntoz in⸗ 
feoffeth $3. N. in one of the ſatd two acres 
fothevſeof — ſapde H. H. and of his hetres, 
and after the ſatd . Hart intending to extinct 
althe rent, cauſeth the ſatd acre to be recouered 
again him to his owne vſe in a watt of Entrie 
in the Poſt in the name of the grauntee and of 
others after the common courſe, the grauntee 
not knowing of it. and by koꝛce ofthe ſatd reco⸗ 
nerpthe other dem aundantes enter and die ly⸗ 

g the grauntee, ſo that the grauntoz ts ſets 
fed of all bythe ſur it ſoꝛ to the vſe of the ſapde 
H. H. whether is che ſarde rent ext ent in con⸗ 
ſcience in part oꝛ m all. oʒ no part? D. Jam in 
doubt of the la to in this caſe · 8 In what point 
D. Whether the whole rent be going out of þ 
acre that remainerh in the hands of the graun⸗ 
toz, becauſe the grauntee commeth to the lande 
by way ef reronerp, 02 that it (hal be extinct in 
law but after the poꝛtion. becauſe the grauntee 
hath not the acre to his owne vie , GP 
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whole rent ſhall beertanct in the Law. S. The 
rent cannot bewhole gotng out ofthe acre that 
the graunto: hath ; fo:this recouerie is von 
a fepned tytle and the graunto; becauſe he is 
ſtraunge to u ſhatl be wel recetued to falllfle it. 
But tfthe Recouerp had beene vpon a true tt: 
tie, then u had beene as thou ſatſt. tf the graun⸗ 
tee recouer the one acre agatuſt the grantoz 
vpon a true Cytte che graumtq; ſhall pay the 
whole rent out of that land that remaineth in 
his hand, and as to the bſe 1t-maketh no mat⸗ 
ter to the graunts; as to the lawe tn whom the 
vle bee , foꝛ the' poſſeſſion without the vſe exa 
tingutſhcth the whole rent as againthim in 
the law aſwelt as it the poſſeſſion and vie were 
both jopned together tn the grauntee. 

Do. Then me thtaketh that the ſayd Hen 
Hart is bound tn conſcience to paythe grauna 
tee the rent after the poztion of that acre that 
was recouered, fo2 it cannot ſtand with Con 
ſcience that hee ſhould looſe his rent and 
no p2ofits of the land. St. Chen et whom ſhall 
he haue the other yb2tion of his tent D. Ia the 
lawcleere that the acre that the grauntoz hath 
ſhall be tu this taſe diſtharged in the law S. A 
take the lawe ſo. 44 v9 

D. Ind what in tonſciente? 8. As againſt 
the grantoz me thinketh alſo it is extinct in cõ⸗ 
ſcience toꝝ the reaſon that thou haſt made in þ 
16, Chapter, Foz it is all one tn conſcience in 
this caſe as ogainſt the grauntour , whether 


the recouerie were to the vie of the grauntce oz 


not, ſpecially ſeetng that the grauntour is not 
n 


0 
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ts þ cauſe of extinguiſhment of the ret againſt 
the grantoz both tn lawe and conſctence,where 
ſoeuet the vſe bee, But ik the grauntoz had bin 
p2tuy to the cauſe of the extinguiſhment, as hee 
was inthe caſe that J put inthe laſt Chapter, 
where the grauntoz enfeoffed the grauntce of 
one of the acres tothe vie of the grantee, there 
tt is not exttn> in Conſcience in that acre that 
tematneth tn the hands of the grantoꝛ, though 
it be extinted in the law, becauſe he was p:tup 
to the exttngutſhment hunſelfe, bur he is not fo 
in this caſe, a therefoze it is extinct againſt him 
in law e conſcience. Ind therfoze me thinketh 
that the grauntee ſhall in Conſcience haue the 
Whole rent of the ſayd Hy. art, that cauſed the 
ſapd recouery to be had tn his name, fo: in him 
was all the default , but it is to be bnerſtood 
that in all the caſes , where it is ſaide befoze in 
thts chapter, oꝛ inthe chapter next befoze, that 
the rent (sextinc> in the lawe , and not incons 
Ccience, that tnſuch caſe , all the remedies that 
the party might firſt haue had fo; the rẽt at the 
common lawe by diſtreſſe, aſliſe, oz ether wiſe, 
are determined ,# the party that ought to haue 
the rent tn conictente, ſhall be dztuen to ſue foʒ 
his remedy by Sub pena. D. I am content with 
thy conceipt in this matter foz this time. 


The 16,queſtion of the Student. 
Cap. 18. 


—— foz terme k 


» the villaint purchaſeth landex'es Fin 
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and to his heires, the tenant fo2 term of lite ens 
treth, in this caſe by the lam hee ſhall entoy the 
landes to him e to his heires, whether ſhall he 
do ſo in like wiſe in conſctence? 


90 


D. Mee thtnke:b4 firſt good to ſee whether 
it may ſtand with Conſcience that one man 
map clayme an other to be his villetn, and that 
he may take from him his landes and goods, a 
put his body tn pꝛiſon it he will, it ſermeth hee 
— his netghbour as hunſelfe that doth 


Se, That Law hath bin ſo long vſed in this 
Realme and tu other alſo, and hath btn admits 
ted ſo long in ihe Lawes of this Realme , ond 
of diuers other laws alſo, and hath been aſfu⸗ 
med by Biſhops, Abbots, Pꝛiaurs, and mas 

ny other men both Sptrituall and Tempozal 
which haue taken aduentage by the ſapde 
Lawe,and haue ſetſed the lands and goods of 
thetr villetnes thereby, and call i theu righe 
enheritance ſo to do, that I thinke it not good 
now to make a doubt, ne to put it in argus 
ment "— 3 and bog conſcience — not, 
and therefo2e I pꝛay thee, admitting the laws 
in that behalte to ſtande tn Conſcience, ſhews 
peas the — Jhans 
made, 

Dac. Is the law cleere that he that hath the 
villeine d onely koꝛ the term of life, ſhal haue 
the landes that that villeine purchaſeth tn fee 
to him and to his _—_ 

S. Pe berily I take it 
D. I ſhould haue taken 2 * 22 


The 18.Chapter, 


ik a Seigntozy be graunted to a man fo2 term 
of life and the tenam attourne, & after the land 
eſcheat and the tenant fo: terme of life entreth, 
he ſhal haue there none other eſtate in the land 
then he had in the Heigniozp,and me thinketh 
that it ſhould be like law in this caſe , and that 
the Loꝛd ought to haue in the land, but ſuch 
eſtate as he hath in the villeine. S. The caſes 
be not a like, fo in the caſe of the eſcheate the 
tenant fo; terme of life of the Seigntoꝛv, hath 
the landes inthe lyeu of the Seigntozy that is 
to ſap in the place of the ſetgniozp, s the Seig- 
nto2y is cleexei extinq, but in thts caſe he hath 
not the land in the lieu of the villetne , fo: he 
ſhall haue the villeine ſtil as he had befoze,but 
he hath the lands as a p2ofit come by means of 
the villeine,which he ſhall haue in like caſe as 
the billein had them, chat is to ſap,of al goods 
and chatels he ſhal haue the whole pꝛoperty # 
of a leaſe ko terme of yeeres hee ſhall haue the 
whole terme, and foz terme of lite he ſhal haue 
the ſame eſtate, the Loꝛd ſhall haue the lande 
during the life of the villem, and of land in kee 
ũimple and of an eſtate tayte that the villeine 
Hath, the Loꝛd ſhal haue the whole kee Cmple, 
although he had the villetne but onely foꝛ term 
ok peeres, ſo that he enter 02 ſetſe act oꝛding to 
the law befo2e the villeine alien, oz elſe he ſhall 
haue nothing. 

D. Uerily, and if the law be ſo, I think con⸗ 
ſcience followeth the lawe therein, Fo: adnut⸗ 
ting that a man taay with conſcience haue an 
other man to be his villein, the tudgment ol the 
Law in this caſe ( as to determine what E 

t 
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the Lo2d hath in the land by his entry is nei⸗ 
ther againſt the lawe of reaſon noz againſt the 
law of God, and therefoze conletence mult fol: 
low the law of the Realme, But J p2ay thee 
let me make a little digteſſion to heare thine o⸗ 
pinton in an other caſe ſomewhat pertaining 
tothe queſtion , and it is this, It an Executoz 
haue a villeine, that hes te ſtatoꝛ had foz terme 
of pere, he purchaſe th landes in fee, and the 
executoꝛ entreth into the land, what eſtate hath 
he by his entry S. I fee ſimple, hut that ſhall be 
to the behoufe of the teſtatoʒ, s ſhalbe an aſſets 
in his hands. D. Wel then 4 am content with 
thy conceipt at this time in ihis caſe , and I 
7 — thee p2oceede to an other queſtion. S. Foz 
much as it appeareth in this caſe and in ſome 
other befoze that the knowledge of the lawe of 
England is right neceſſary foz the good oꝛde⸗ 
ring of the conſcience : I would heare thine o⸗ 
ptnion, Jf a man miſtake the law, what diger 
it is in conſcience fo2 the miſtaking of it. D. J 
pꝛay thee put ſome caſe in certatne thereot᷑ that 
thou doubteſt in, I will with good wil ſhew 
thee mp minde therein, 02 elſe tt will be ſome⸗ 
what long 02 it can be platnly declared, and I 
would not be tedious in this wziting, 


The 17,queſtion ofthe 
Student, 


Cap. 19. 


A Man bath a Villeine for terme of life , the 
— men 
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ofthe laſt Chapter, and the tenant fo term 
of life entereth , and after the Uilletne dyeth, 
hee in the reuerſlon pz:tending that the tenant 
fo2 terme of life hath nothing in the lande, but 
foz terme of lite of the Uillatne , aſketh counc 
ſaile of one that ſheweth him that he hath good 
right to the lande, and that hee may lawtullu 
enter, and thzough that counſatle he in the res 
uerſſon entereth , by reaſon of the which en: 
try, great ſuites «nd expences followe tn the 
Lawe,tothe great hurt of both parties, what 
danger is this to him that gaue the counſaile? 
Do. Whether meaneſt thou that he that gaue 
the counſatle , gaue it willinglye againſt the 
Lawe,o: that he was tgnozaunt ofthe Lawe. 
Stu. That he was ignoꝛaunt ofthe Lawe , foz 
tf he knewe the Law, and gaue counſaile to the 
contrary, J think him bound to reſtiturts, both 
to him againſt whom hee gaue the counſaile, g 
alſo to his client (if hee would not haue ſued 
but fo2 his counſatle)of all that they bee dams 
ntfied by it. 

Do, Then will J vet further aſke thte this 
queſtion, whether he of whom hee aſked couns 
ſatle gauehimlelfe to learning, and to haut 
knowledge of the Lawe after his capacity, oz 
that hee tooke vpon htm to giue counſatle, and 
tooke no ſtudy competent to haue learning koʒ 
tt hee did ſo, J thinke he be bounden in conſci⸗ 
ence to reſtitution of all the coſtes and dama⸗ 
ges that hee ſuſtatned. to whom hee gauecoun- 
ſatle , if hee would not haue ſued but though 
bis counſatie, and alſo to the other partte: 
But tka man that hath taken ſufficient ſtudie 

in 


L 
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tn the Law,miſtake the law in ſome point that 
is hard to come to the knowledge of hee ts not 
bounden to ſuch reſt nution, fo2 he hath done þ 
in him ts, but if ſuch a man knowing the Law 
'gtue counſaile againſt the lawe, he is bound in 
conſcience — on of coſts and damages 
(as thou haſt ſaid befoze) and alſo to make as 
mendes fo; the vntruth. 

St. What if he aſke counſatle of one that he 
knoweth is not learned and hee giueth hun 
counſaile in this caſe to enter, by fozce wheres 
of hee entteth Do Then bee they both bound 
in conſcience to reſtuution, that is to ſap, the 
partie if he bee ſufficient, and eiſe the Counſats 
four becauſe he aſſented and gaue counſatle to 


the wzong. 

S. But what is the Counſatloz in that caſe 
bounden to him that he gaue counſatle toꝰ Do. 
To nothing Foz there was as much default 
tn him that aſked the counſaile,as in him that 

aue it, fo: he aſked counſaile of him that hee 
was ignoꝛant, and in the other was des 
fault fo: the pꝛeſumption, that hee would taks 
vpon him to gtue counſa;le in that he was ig⸗ 
nozant in. 

St. But what it hee that gaue the counſatle 
knew not but that he that aſked it, had truſt in 
him, that hee could and would giue him good 
Counſaile , and that hee aſked counſatle foz to 
oꝛder wel his conſcience, howbett that þ truth 
was, chat he could not ſo doe. 

D. Then is he that gaue the counſatle boun 3 
den to offer to the other amends , but pet the o⸗ 
ther may not take it in conſcience. 

Mug. S. Chat 
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S. That were ſomewhat perilous, Foz hap- 
pily he would take it though hee haue no right 
to it, except the woꝛʒld be wel amẽ ded. D. What 
thinkeſt thou in that amendment? Stu. I truſt 
euer man will doe now in this woꝛld as they 
would be done to, ſpeake as they think, reſtoze 
where they haue done wzong , retuſe money if 
they haue no right to it, though it bee offered 
them, doe that they ought to doe by conſcience, 
and though that they cannot be compelled to it 
be no Law, and that none will giue counſatle, 
- but that they ſhall thinke to bee accozding to 
conſcience,and ifthey doe, to doe what they can 
to retoʒme it, and not to intermit themſelues 
with ſuch matters as they be ignozant in, but 
in ſuch caſes to ſend them that aſke the coun⸗ 
ſaile to other, that they ſhall thinke bee moze 
cunning then t hey are. 

D. It were very well if it were as thou haſt 
fapd, but the moze putie, it is not alway ſo, 
And eſpecially there is great default in giuers 
of counſatle , foz ſome fo: their owne tucre and 
p2ofite giue counſatle tocomfozt other to ſue 
that they know haue no right , but J truſt 
there be but fewe ofthem , and ſome kor dead, 
Come fo2 fauo2,ſome fo2 malice, andſome vpon 
conſiderations, and to haue as much done foz 
them an other time to hide the truth; Ind ſome 
take vpon them to gtue counſaile in that they 
bee ignoꝛaunt in, and pet when they know the 
truth will not withdzaw that they haue miſ⸗ 
done, koꝛ they thinke it ſhould be greatly to 
their rebuke, and ſuch perſons follow not this 
counſaile that ſaith, That we haue vnaduiſedly 


done, 
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done, let vs with good aduiſe reuoke againe. 
S. Ind if a man giue counſaile in this Kealme 
aftcr as his learning and conſcience gtue:h 
htm, and regardeth not the Lawes of the 
Kealme,giuethhe good counſaile? Do. Jf the 
law of the Realme bee not in that caſe agaynſt 
the law of God, noz againſt the law of reaſon, 
het gmeth good counſaile : Foz every man is 
bound to follow the law of the countrey where 
he is, ſo it be not agatnſt the ſayd Lawes, and 
ſo map the caſes be, that hee map bind himlelfe 
to reſtitution. Stu, It this tune J will no fur- 
ther trouble thee in this queſtion, 


The 18. queſtion of the Student, 
Cap. 20, 


a man ot his meere motion giue lands to 

H. . and to his heires by Yndenture vpon 

a Condition that he ſhal yerely at a certatne 
daypay to Jo.at Stile out of the ſame land a 
certatne Rent, and it hee doe not, that then it 
ſhalbe lawfull to the ſa1d Jo. at Stils to enter 
ec. i the rent in this caſe be not pated to John 
at Sttle, whether may the ſaid John at tile 
enter into the landes by conſcienc e though hee 
map not enter by the law? D. May he not enter 
in this caſe by the la we, th the woꝛdes of the 
Indenture be that he ſhall enter? S. No vere- 
ly, Foz there is an auncient Maxime in the 
Lawe, that no man (hall take aduantage in a 
condition but he that is partie 02 ptuie to the 
condition, and eee 


The 20, Chapter, 


wherefoze hee ſhall haue no aduantage of it. 
D.Thoagh he can haue no aduantage of it as 

part, pet becauſe it appearerh eutdently that 

the intent of the giuer was, that if hee were 

p not payed of the rent, that he ſhouldhaue the 
land: Jt ſeemeth that in conſcience he oughtto 

haue it though hee cannot haue it by the Law 

St. Yn many caſes the intent of the partie, is 

void to all intents tk tt be not grounded accoz- 
ding to the lawe : Ind therefoze it a man make 

9.017 a Leaſe to an other foz term ot life, and after of 
on A%- his meere motion be confirmeth his eſtate foz 
ho: * terme of life to remaine after his death to an 
other and to his heires, In this caſe that re⸗ 
mainder is voide in law and conſctence, foʒ by 

the lawe there can no rematnder depend vpon 

no eſtate, but that the ſame eſtate begtnneth at 


this caſe the eſtate began befoze,and the conſir⸗ 
mation enlarged not his eſtate , noz gaue him 
no new eſtate, But if a leaſe be made to a man 


lande to the leſlce fo2 terme of his owne life, 
the remaynder ouer in kee, this is agood res 
matndey in the law and conſcience,andſo mee 
thinketh the intent of the partie ſhall not bee 
regarded in this caſe, Do. Ind tn the firſt caſe 
that thou haſt put,me thinketh though it paſſe 
not by way of graunt of that, yet ſhall it paſſe, 
as by the way of remainder of the reuerſſon , 
fo2 euery deed ſhalbe takt moſt Nrong againſt 
the grauntoz, and the taking of the deed in this 
caſe is an attoznement in it telte.St. That can⸗ 
not 


the ſame time that the remainder doth; Ind in 
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not be, fo2 hee in the rema inder is not partie to 
the deed,andtherfoze it cannot be taken by the 
Wap of graunt of the reuerflon , toʒ no grauns 
can bee made but to him that is partie to the 
deede except it be by wap of remainder, Ind 
therefoze if a man make a leaſe foz term of life, 
and after the leſſoʒ grant to a trenger that the 
tenant foz terme of life ſhal haue the lãd to him 
and to his heires,that graunt is voidif it bee 
made only of his meere motion without ret om⸗ 
pence. And in likewiſe if a man make a Leaſe 
fo: terme of lite, and after graunt the reuerflon 
to one foz tetme of lite, the remamder ouer in 
kee, and the tenant returneth to him that hath 
the eſtate foʒ terme of life onely, intending that 
he onelp ſhould haue aduantage of rhe graunt, 
his intent is void, a both ſhall take aduantage 
therok, and the attoꝛnement ſhalbe taken gt od, 
accoꝛ ding to the graunt : Ind ſo in thts caſe, 
though the f:offour intended that ik the rem 
were not payed, that the ſtraunger ſhould en⸗ 
ter, pet becauſe the law giueth him no entry in 
that caſe, that intent is voide, a the ſame trans 
ger ſhall neither enter intothe land by law noz 
conſctence. Do What ſhall then bee done with 
that land as thou thinkeſt after the condicton 
bꝛoken. S. I think that the fcoffour in this caſe 
may lawfully reenter , fo2 when the feoffement 
was made vpõ cd dition that the feoffre would 
pay a rent to a ſtranger, in thoſe wozds is cons 
cluded in the Lawe, ther ie che rent were not 
pated to the ſtranger, that the feoffoz ſhould re« 
enter, foz thoſe wozdes vpon condition imply 
ſo much in the law though it bee not 622 


The 21, Chapter, 


And then when the feoffoz went further # ſapd 
that if the rent were not paid that the ſtranger 
ſhould enter, thoſe woꝛds were hoid in ß lawe, 
aud ſo the effect of the deed ſtood vpon the firſt 
woꝛds whereby the feoffoz map reenter in law 
E conſcience: but if the firſt woꝛds had not bin 
conditional, I would haue holden it the grea- 
ter doubt. Do. I p:ap thee put the caſe thereof 
in certaine with ſuch woꝛdes as bee not condi⸗ 
ctonali that I map the better perteiue what 
thou meaneſt therein. 


The 19,queſtion of the Student, 
Cap, 21, 


AM maketh a Feoffement by deed indẽ- 
ted, g; by the ſame deed it is agreed, that 
the feoffee ſhal pay to . B. a to his heirs 
a certaine rent yerely at certaine dates, that if 
he pap not the rent, then it is agreed that . B. 
oz his heires ſhal enter into the land, and after 
the feoffre paieth not the rent, then the queſtiõ 
ts, who ought in conſcience to haue this land 
and rent. Doc. Exe wee argue what conſcience 
will, let vs know firſt what the Law wil thers 
im. S. Ithinke that by the law neither the feof- 
foz ne yet the ſayde Z. B. chall neuer enter in⸗ 
to the land in this caſe foz nonpayment of the 
rent, oz there is no reentry in this caſe giuen 
to the feoffoz foz not payment of the rent as 
there is in the caſe next betoꝛe, e the entry that 
is giuen to the ſaid A. B. fo not patment ther- 
of is boid in the — * 

c 


The 21.Chapter. 97 


the deed as it appeareth alſo in the next Chaps 
tepbefoze. Ind therefoze mee thinketh that ezP 
e#atelt doubt in this caſe is tofee to what dit 
Hts feoffement ſhall be taken, = 
Do. There appeareth in this caſe 43 thou 

haſt put u, no conſideration ne recompence gi⸗ 
uen to the feoffour, whereupon any die map be 
dertued, and il thecaſe be ſo indeede , and that 
the feoffour declared neuer his mind thertn, to 
what vſe ſhall it then be taken; Stu. I thinke it 
ſhalbe taken to bee to the vſe ot the feoffre as 
long as he papeth the rent, fo: there is no reas 
ſon why the feoffee ſhould bee buſted with pats 
ment of the rent hauing nothing ko his laboz, 
ne it may not conutfntently be + rey ren the tn 
tent of the feoffour was ſo, except hee expꝛeł⸗ 
ſed u, and then it muſt be takent that Hee enters 
ded to recompẽ ce the keffee foz the huſines that 
he ſhould haue inthe payment oner,and by the 
woꝛdes foll his intent appeareth to bee 
ſo as mee tdinketh, fo2 if the rent were not 
paid, he would that . B. ſhouldenter, and fo 
it ſeemeth he intended not to haue any bie himz 
ſelke, and thus me ſeemeth this caſe ſhould vas 
rie from the common caſe of ves, that is to 
ſap, if a man ſetſed ol land make a feoffement 
thereof, exit appeareth not to what ble the fe- 
offement was made, ne it is not vpon any bar⸗ 
gian 02 other recompence, then it ſhal be taken 
to be to the die of the feffo2, except the contrary 
can be pꝛoued by ſome bargaine, oꝛ other like, 
02 that his intent at the time of the liuerte of 
ſetſon was exp2eſſed that it ſhould bee to the 
vie of the keoffee 02 of ſome other, _—_— 
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ſhall goacco2ding to his intent, but in this caſe 

thinketh it ſhalbe take that his intent Was 

at it ſhould flxſt be tothe vſe of the feoffze do 

the cauſe befo:e rthearſed except the contrarta 

can be p:oued,# ſo that knowledge of the tntft 

of the feffo; is the greateſt certainty foʒ knows 

ledge of the vſe in this caſe as me ſeemeth: but 

whenthe feffour goeth further and ſapeth that 

it the tent be not patde that then the ſaid J. B. 

Could enter into the lande, then it appeareth 

that hts intent was that the rent ſhould ceaſe, i 

and that Z. B. ſhould enter into the lande, and — 
though he may not by thoſe woꝛdes enter into _ 

the land after the rules of the law, and to have u 
krcehold,yet theſe wozds ſeeme to bee ſufficient that 

to pz00U2 that the intent of the ktoſtoꝛ was that 2 

hee ſhould haut the vie of the land, foꝝ ſith hee v 

che rent to his owne bie, and not to the — 
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le of the feffoz , ſoit ſeemeth hee ſhall haue the 
ble of the lande that is aſſigned to him foz the 
payment of the rent. Do. But I atm ſomewhat 
tn doubt whether he had that rentto his owne 
vie: foz the intent of the feoffo; bee that 
hee ſhould pay the rent fo: him to ſome other, 
oꝛ ſame other vie might bee appointed thereof 
by the feoffoz..Stu. I ſuch an intent can be pꝛo⸗ 
ued, then the intent muſt be obſerued ; but wee 
bee in the caſe to wit, to what Þſe it ſhall bee 
taken if the intent of the feolffo2 cannot be pꝛoo⸗ 
ued,and then me thinketh it cannot bee others 
wiſe taken, but that it Chal bee to the vſe ofhim 
to whom it ſhould be patd:fo: though it be cal⸗ 
led a rent,. pet it is no rent tn the lawe, ne in the 
aw he hall nower eee @.chongh it 
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were alſigned to hun, and to his heires wir h⸗ 
out condition , netther by duſtreſſe, by aſſiſe, b 
wut of Annutty noz otherwiſe, but he ſhal be 
| | dzcuen to ſue in the Chauncerie foz his remes 
die, and then when hee ſueth m the Chaunces 
tie hee muſt ſurmiſe that he ought to haue it by 
conſcience,and that he can haus no temedy foz 
it in the Law. Aud then, ſuth hee hath no reme⸗ 
dy to come to it but by the way of conſcience, it 
'earech ſeemeth it ſhal be taken that when hee hath re⸗ 
ceaſe, Þ| coucred it that he ought to haue it in cdſctence, 
de, and and that to his owne vſe, without the contrary 
Tinto can be pꝛooued, and if the contrarxie can be pz0s 
haue | ured, and that the intent of the feoffour was 
ictene that hee ſhould diſpoſe it foz him as he ſhould 
that | appoint , then hath hee the rent in vile to an 
h bee other vſe, and ſo one vſe ould bee depending 
o the vpon an other vſe which is \ildome ſeene, and 
ethe hall not be intended till it bee pzooucd: and ſo, 
the 
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lied no ſuch matter is here exp2eſſed, me thinks 
eth the rent ſhal be taken to be to the vſe of him 
that it is paied to. and the land in like wiſe that 
it is appointed to him foz not payment of the 
ſaid rent, ſhall bee alſo to his vie, how thinkeſt 
' thou will conſcience ſerue therein? D. Ithinke 
that as thou takeſt the Lawe now,that conſcts 
| ence(tnthiscaſe)and the Lawe bee all one, fo 
the lawe ſearcheth the ſame thing in thts caſe, 
to know the caſe that conſcience doth, that is 
Fore J wont — — 
t mooue in one 
What is that? 


5. 3 
D. That th þ intent of be fo much 
regarded tn this 
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to be as much regarded in the caſe that (Sing 
laſt chapter next befoze this, where the woꝛ des 
de condittonal, e giue the feoffo; a title to teen: 
ter, fo: me thinketh that though the fcffo2 may 
in that caſe reemer foz the condition b:oken; 
that yet after this entry he ſhall be ſeiſed of the 
land after hes entre tothe vſe of hum to whom 
the lande was aſſigned by the ſatd Jndenture 
fo: lache of payment of the rent, becauſe the m 
tent ofthekeoffo2 ſhati be takento be ſo in that 
caſe alwell as in this. Ind J pzap thee let me 
know thy minde what thou putteſt 
betweene them. S. Thou dꝛiueſt me now to a 
narrow diuerſity, but yet I will anſwere thee 
theretn as well as you But firſt ere thou 
ſew me that dtuerũtie: I p2ay thee ſhewe mee 
bow Uſes began, and why ſo much land hath 
been put in vie in this Realme as hath bin. S. 
A wil with-good will ſay as mee thinketh 


Ho vſes of land firſt beg an, and by what f 
law, and the cauſe why ſo much land 
is put in Vie, 


Cap. 22, 


Ses werereſerued by a ſecondery c6cliffs 
on of ß law ot᷑ reaſon in this maner:wh# 
the generat cuſtom of p2operty, whereby 
euery man knew his own good frb his neigh 
boꝛs was bzought in among 5; people : It fol⸗ 
lower of reaſon þ ſuch lands # goods as a u 
had, ought not to be taken lun hen tur ty b' 
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aſſent 02 by oꝛdet ofa Lawe,s then ſith it is ſo 
that euery man that hath landes hath thereby 
2.things in hum, that is to ſay,the poſſeſſion of 
the land which after the Lawe of England is 
called the franktenement oz the freehold, e the 
other is authoꝛity to take thereby the pꝛolites 
of the land, wherekoꝛe it followeth that he that 
hath land a intendeth to gtue onely the poſĩeſ⸗ 
fon a freehold therofto an other & to keepe the 
p:ofits to himſelf,ought in reaſon # conſcience 
to haue the p2ofits ſeeing there ts no law made 
to pꝛohibite, but that in conſcience ſuch reſet⸗ 
uation may be made. Ind ſo when a man ma⸗ 
keth a feoffemet to an other and intendeth that 
be htmſelfe ſhall take the p2ofits,then the feffee 
is ſaid ſetſedto his vie that ſo enfeoffed him, þ 
ts to ſap,to the vſe that he ſhall haue the poſſeſ⸗. 
fon # freehold thereofas im the lawe to the tn- 
tent that the feffo2 ſhal take the p2ofits,and vns 
der this maner as J ſuppoſe vſes of land firſt 
began D. Jt ſeemeth that the reſeruing of ſuch 
bſe is pꝛahibited by the law, but if a man make 
a feoffement and reſetue the pzofits 02 any part 


bol the p2ofic,as the graſſe, wood oꝛ ſuch other, 


that reſeruation is votd in the law:a mee thins 
keth it is all one to ſay, that the Law tudgeth 
ſuch a thing if it be done to be vboide, a that the 
law pꝛohibiteth that p thing ſhall not be done. 
S. Truth it is that ſuch reſeruation is void in 
the law as thou ſatſt,and that is by reaſon of a 
Maxime in the Law that willeth p ſuch reſer⸗ 
uatton of part of the ſame thing ſhalbe_tudged 
voide in the law, but pet the law doth not pꝛo⸗ 
hibite that no ſuch W ſhall bee made, 

but 
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dut if it be made it tudgeth of what effect it hal 
be, that is to ſap, that it ſhall be void, and ſo he 
that maketh ſuch reſeruation offendeth no law 
thereby, ne bzeakerh no law thereby, and ther: 
foze the reſeruation tn conſcience ts good, but if 
it were p2ohtbite by ſtatute that no man ſhould 
make ſuch reſeruatton, ne þ no feſlemẽt of truſt 
ſhould be made, but þ all the feffements ſhould 
bee to the vſe of him to whom poſleſſton of the 
landis giuen,then the reſeruation of ſuch vſes 
agatnſt the Statute ſhould be vom becauſe te 
were againſt the law, e pet ſuch a ſtatut ſhould 
not be a ſtatute againſt reaſon, becauſe ſuch v⸗ 
ſes were firſt groũded and reſerued by the law 
of reaſon, but it ſhould pꝛeuent the law of rea: 
ſon, a ſhould put away the conſideration wher⸗ 
vpon the lawe of reaſon was grounded befo:e 
the ſtatut made. Ind then tothe other queſts, 
that ts toſey,why ſo much land hath beene put 
in vſe it will be ſomewhat long # parauenture 
to ſome tedtous to ſhew all thecauſes particu⸗ 
larlye, but the verp cauſe why the bſe remained 
to feffee notwithſtanding his own feffement 
oꝛ fine, a ſometime notwithſtanding a retoue⸗ 
ry agatnſt him, is al vpon one conſideratt6 af- 
ter the cauſe and entent of the gift, fine 02 reco⸗ 
uery, as is afo:eſatd:Do./Though reaſon may 
ſerue that vpon a feffemcnt a vſe may be reſer⸗ 

ued tothe feoffo2 bythe intent of the feoffoz as 

gaynſ? the foꝛme of his gift as thou haſt ſayd 

befoze.yet I maruel hom much an vſe may bee 

reſerued agaimſt a fine that is one of þ higheſt 
Beco dst hat is in the law, and is taken in the 
Law of ſo high effect that it ſhould make = 
en 
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end of all ſtrifes,02 againſt a recoueriethat is 
oꝛdeined in the law koꝛ them that bee wzonged 
to recouer their right de, and me thinketh that 
reat tnconuentence and hurt may follow whe 
uch Recoꝛds map ſo lightly bee auoided by a 
ſecret intent 02 vie of the partyes # by a Nude 
and bare auerrement # matter in deed, and ſpe⸗ 
cially ſith ſuch a matter in deed may be alleag- 
ed that is not true, wherby map riſe great ſtrife 
betweene the parties, s great confuſſon a vn⸗ 
certainty in the law: but neuertheleſſe th our 
intent is not at this time to treate of the mats 
ter, I p2ap thee touch ſhoztly ſome of the cau⸗ 
ſes,why there hath bin ſo many perſcns put in 
eſtate of lands to the vſe of other,as there hath 
bin.foz as I heare ſay few men bee ſole ſetſed 
of their owne land. St. There hath been manp 
cauſes thereof, of the which ſome bee put away 
by dtuers ſtatuts a ſome remaine pet, wherfoze | 
thou ſhalt vnderſtand that ſome haue put their 
land in feoffement ſecretlyto the intent þ they 
that haue right to the land ſhould not knowe 
agatnſt whom to bztng their action,. and that is 
ſomewhat remedied by dtuers Statutes that 
gtue actions againſt Parnours and takers of 
the p:ofits. And ſometime ſuch feoffements of 
truſt haue btn made to haue matntenice # bea- 
ring of their feolfees, which parauenture were 
great Lozdes oz rulers inthe Countrey, and 
therefoze to put away ſuch maintenaunce, tre⸗ 
ble damages be gtuen byſtatute agatnſt them 
that make ſuth feoffements foz matntenaunce. 
Ind ſometime they were made to the vſe of 
Mortmaine which might - 71 bee made with- 
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out fozfatrure though it were pꝛohtbited that þ 
trcehold might not de giut in Mortmain. But 
that is put away by the ſtatute of R. the 2. Ind 
ſomtime they were made to defraud the Lozds 
of wards,reliefes,harrtots,and of the tands of 
thetr villeines, but thoſe potnts bee put away 
by divers ſtatutes made in the time of king H. 
the 7. Soinettme they were made to auoid ere: 
cuttons vpon Statute Staple, ſtatute Mar: 
chant # Recogniſante, and remedy is pꝛouided 
fo: that, that a man ſhall haue execution of all 
ſuch lands as any perſon is ſeiſed otto þ vſe of 
him that is ſo bounde at the time of execution 
ſued in the 19. pere of H, 7. Ind pet remaine fes 
ofkementes,fines, and recouertes in vſe of ma; 
ny other cauſcs,in maner as manp as there did 
befoze the ſayde tſtatute. Ind one cauſe why 
they be pet thus vſed is to put away tenauncte 
by the curteſie andtytles of Power, In other 
cauſe is fo: that lands in bſeſhat not be put in 
exccutton vpon a ſtatute Staple, ſtatut Mar» 
chant,noz Recogntſance,but ſuch as bee inthe 
handes ok the Recogntſoz at the time of the ex⸗ 
ecution ſued. Ind ſomet ie lands be put in vſe 
that they ſhould not be put in execution bpon a 
wꝛit ot᷑ Extendi facias ad valentiam. Ind ſom⸗ 
time ſuch bſes bee made that hee to whoſe vſe 
ec. map declare his wil theron, + ſometime foꝛ 
ſurety of diuers couenanutgin Indentures of 
martage. a other bargaines, g theſe 2. laſt arti⸗ 
cles be the chiefe a pꝛincipal cauſe why ſo much 
land is put in vſe. Nſo lãds in vſe be not Aſſets 
neither in a Forme dõ, noꝛ in an acttd of Dette 
againſt the heire:ne they ſhall not be put — — 
ecu 
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ecutton by an Elegit ſued vpon a recoucrie as 
ſome men ſap, a theſe bee the very chiefe cauſes 
as I now remember why ſo much land ſtand⸗ 
eh iu vie as there doth, and all the ſayd vics be 
reſerued by the intent of the partyes vnderſtãd 
oꝛ agreed between them, and that many times 
directly agaiuſt the woꝛds of ß feoffcment, fine 
02 recouery,and that is done by the law of rea⸗ 
ſon as is afoʒeſaid. D. May not a vſe bee aſſtgs 
ned to a ſtraunger aſwell as to bee reſerued to 
the feofour if the feoffour fo appointed it vp⸗ 
on his feoffement?Stu, Pes aſwell, and in like⸗ 
wiſe to the feffee,andthat vpd a free gift with- 
out any bargatn 02 recompence it᷑ thef:offo: ſo 
wil. D. What it no feffement be made but that 
a man grant to his fefee that fromthencefozth 
he ſhal ſtand ſeiſed to his owne vſe, is not that 
ble chaunged though there bee no recompence. 
Stu. Ithinke yes ,foz there was an vſe in Elſe 
beko e the gift which he may as lawfully giue 
away as he might the lãd it he had it in poſſeſ⸗ 
ſton. D. Ind what ik a man being ſeiſed of land 
in kee, grant to an other of his meerg mori6 = 
out bar gaine oꝛ recompence þ hee from thence⸗ 
kooꝛth ſhall bee ſeiſed to the vſe ofthe other, is 
not that graunt good Stu. I ſuppoſe that it is 
not good, foʒ as I take the law: a man cannot 
commence an vſe but by ltuerie of ſeiſin 02 vp- 
on a bargatine oꝛ ſome other tecompence. D. JP 
hold me contented with that thou haſt ſapde in 
this Chapter fo: this time,* I p2ay thee ſhew 
me what diuerſlty thou putteſt betweene thoſe 
two caſes that thou haſt befoze rehearſed tn 
the xx. Chapter and in the rxi. Chapter of this 
N iz. pꝛe⸗ 
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p2eſent bockt. S. I will with good will, 


The diverfity betweene two caſes hereafter 
following , whereof one is put inthe xx. 
Chapter, and the other in the xxi. 
Chapter of this preſent 

booke, 
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Me firſt caſe of þ ſaid two caſes ts this, 2 
man maketh a feffement by deed indited 
bp6 a condition þ the feffee (hal pap cer: 
teme rent pere ly to a ec. s it he pap u 
not, it ſhall be lawfull to the ſtraunger to en⸗ 


ter into the land. In thus caſe I ſayd befoze in 


the xx. Chapter that the ſtraunger might not 
enter becauſe that hee was not pztup buto the 
condition. But I ſaid that in that caſe the fes 
offo might lawfully reenter by the firſt wozds 
of the Jndenture becauſe they imply a conditi⸗ 
on tu the Lawe, a that the other woꝛds (that is 
to ſay that the ſtraunger ſhould enter, be void 
in law a conſcience. And therefoze I ſapd far- 
ther that when the feoffoz had reentred that he 
was ſeiſed of the land to his owne vſe, andnot 
to the ble of the ſlraunger though his intentat 
the making of the Feoffement were that the 
unger after his entry ſhould haue had the 
land to his own vſe if he might haue entred by 
the Law. Ind the cauſe why I thinke that the 
keoſtoʒ was ſeiſed in that caſe to his owne vſe 
IA ſhall ſhew thee afterward. The ſecond caſe 
is this, a ( 
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is agreed vpon the feoffement , that the feoffee 
ſhall pap a perely rent to a ſtranger, s i he pay 
tt not: that then the ſtraunger ſhall enter into 
the lid, Ja this caſe I ſaid as u appeareth iu 
the ſaid xi. Chapter, that it᷑ the feoffee payed 
not the rent: that the ſtranger ſhould haue the 
bſe of the land though he may not by the rules 
ofthe law enter into the land, and the diuerſls 
tte betweene the caſes me thinketh to bee this. 
n the firſt caſe it appeareth as I haue ſatde 
o2e tnthe ſatd xx. Chapter. that the feoffour 
might lawfully reenter by the law foz not pap- 
ment of rent,s then when he entred acco2ding, 
hee by that entry auoided the firſt liuery of ſey⸗ 
un, tnſomuch that after the reentry hee was 


befoze the fe 

thing, whereupon the ſkraunger might ground 
his vie, but onely the bare graunt oz tntent of 
the feoffoz when he gaue the land to the feoffee 
bpon condition that hee ſhould pay the rent to 
the ſtraunger, and if not, that it ſhould bee 
lawfull to the ſtraunger to enter, foz the keſſe⸗ 
ment is auoyded by the reentry of the feffo2 as 
IJ haue ſapde befo2e, and as I ſapd in the laſt 
Chapter, as I ſuppole a nude 02 bare graunt 
of htm that is ſeiſed of land, is not fufficient to 
begin an vſe vpõ. D. bare grant may change 
an bſe as thou thy ſelfe agreed in the laſt chaps 
ter, why them may not an vſe as well begin 
vpð a bare graunt S. Wh an vie ts in Eve, 
hee that hath the vſe may of his meere motion 
giue it away tf hee will Without recompence, 
as he might the land tt — 
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but take it fo2 a ground that he cannot ſo be: 
gin an vſe without a liuer ie of ſeiſin 02 vpon a 
xecompence 02 bargaine, s that there ts ſuch a 
ground inthe law þ it map not ſo begin it aps 
peareth thus: It hath bin alway holde foz law, 
that if a man make a deed of feffement to an o⸗ 
ther a deliuer the deed to him as his deed, that 
in this caſe hee to whom the deed ts deliuered 
bath no title ne medling with the land afoze li⸗ 
uerie of ſeilin be made to hin, but only that hee 
may enter # occupie the lande at the will of the 
feffoz, © there is no booke ſaith that the fcoffoz 
in that caſe is ſerſed thereof befoze liuery to the 
vie of the keffee. Ind in like wiſe if a man make 
a deed of fcffement of 2.acrcs of land that lie in 
2. ſhires, intending to giue them to the feoffee 
e maketh ltuerp of ſeiſin in the one ſhire ,# not 
in the other, in this caſe it is commonly holden 
tn books that þ deed is void to the acre where 
no liuery is made, except it lie within the view, 
ſa ue only that he may enter a occupy at will, ag 
is afo:eſatd:# there is no booke that ſauh that 
the feffee ſhould haue the vſe of the other ecre, 
fo: if an vie paſſed thereby, then were not the 
deed boid bnto al intents, 8 yet it appeareth by 
the woꝛdes of the deed that the feoffo2 gaue the 
lands to the feſtee but fo: lacke of ltuery of ſep» 
fn þ gift was voide,@ ſome thinketh it is here 
Bout liuery of ſeiſin be made accoꝛding. But 
in ß ſecond caſe of þ ſatd 2. caſes the feſtee moy 
not reenter fo2 non patment of the rent, and ſo 
the firſt liuery of ſeiſin cõtinueth and ſtandeth 
in effec, and thereupon the firſt vſe may well 
begin and takeeffec inthe ſtrangerof m__ 

en 
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when the rent is not paied vnto him accoꝛding 
to the firſt agreement. And ſo me thinketh thet 
in the firſt caſe the vſe is determmed, becauſe 
the liuery of ſeiſin wher ecupon it commenced is 
determined, s that in the ſecond caſe the vſe of 
the land taketh effecc in the ſtraunger foz not 
patmentofÞ rent bythe grant made at the firſt 
ltuery which pet continueth in his effect. this 
mee thinketh is the diuerſitt? betwcene the caz 
ſes, Do, Pet notwithſtanding the reaſon that 
thou haſt made, me thinke that if a man ſeiſed 
of landes make a gtft thereof by a nude pzoz 
miſe without any luuery of ſeiſin oʒ recompẽ ce 
to htm made, and graunt that he ſhall be ſeiſed 
to his vſe,that though the pꝛomiſe be voide in 
the law, that yet neuertheleſſe it muſt hold and 
ſtand good in conſcience and by the law of rea» 
ſon,fo2 one rule of the law of reaſon is, that we 
map do nothtng agatuſt the truth, and (ith the 
trouth is that the owner of the ground hath 
graunted that he ſhat be ſeiſed to the vſe ofthe 
other, that grant muſt needs ſtand in effect, oz 
elſe there is no truth in the grauntoꝛ. Stu. It is 
not againſt the truth of the grauntor in this 
caſe though by the graunt hee bee not ſeiſed to 
the vſe of the other, but it pzoucth that hee hath 
graunted,that the Law will not warrant him 
to graunt,wherefoze his graunt is void. But 
ik the grauntoz had gone farther and ſatd that 
hee would alſo ſuffer the other to :ake the pꝛo⸗ 
fites of the landes wuhout let 02 other inter⸗ 
ruptton,o2 that hee would make him eſtate in 
the land when hee ſhould bee requtred, then J 

think in thoſe caſes he were boũd in _—_—_— 


The 24. Chapter. 


by that rule of the law of reaſon that thou haſt 
remembzed to perfozme them, tf he intend to be 
bounden by his pzomitle, foz cls he ſhould go az 
gatuſt his owne truth, and againſt his owne 
pꝛonnſe. But pet it ſhall make no vſe in that 
caſe, noʒ he to whom the ꝑꝛomiſe ts made ſhall 
—— bg __ 
though it be not perkoꝛmed, called 
the lawe a nude oz naked pꝛomiſe; And thus 
methinketh , that in the firſt caſe of the ſayde 

two caſes, the grant is now auotded in the law 
be the reentry of the feoffo2,and that the fcoffoz 
as not bounden by his grant neither in law noz 
conſcience, but inthe ſecond caſe he is bound, 
ſo that the vie paſſeth from him as I haue ſatd 
betoze. D. I hold me content with thy conceit 
koꝛ this time, dut I pꝛar thee ſhewe mee ſome⸗ 
what moze at large what is taken fo: a Nude 
contract 02 a naked pzomiſe in the Lawes of 
England, and where an action may lye there⸗ 
vpon, and where not. S. — 
(ap as me thinketh therein. 


What is a Nude contract, or naked promiſe 
aſter the Lawes of England, and whether 
any action may lye thereupon. 


Cap. 24. 


Iri it is to be vnderſtood that cbtracs be 
unded bpon a cuſtom of the realm, a by 

law that is called Ius gentium, Enot dic 
yer 
wert in common, it needed not 
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tracts, but after pzoperty was bzought in, they 
were right expedient to al people. ſo that a man 
might haue of his neighboz that he had not of 
his owne, and that could not hee lawfully but 
by his gift, by way of lending, concoꝛzd, oz by 
ſome leaſe, bargain,oz ſale and ſuch bargaines 
and ſales bee called contracts,and be made by 
aſſent of the parties vpon agreement between 
them of goods oz lands foz money,oz foz other 
rebpence, but of money vſuel,fo: money vſuell 
is nocontrac&.Iiſo a conco2d is pꝛoperiy vpon 
an agreement betweene the parties with dt- 
uers articles there, ſome riſing on the one part 
and ſome on the other; As if J. at Stile letteth 
a Chamber to Henry Hart , and it is farther 
agreed betweene them that the ſaid Henry H, 
ſhall goe to boꝛd with the ſapd John at Stile, 
and the ſatd Henry Hart to pap fo: the C ham⸗ 
der and boo2ding a certame ſumme xc. this 1s 
p2operly called a Conco2d, but tt is alſo a con⸗ 
tract, Ea good action lycth vpon it. Howbett it 
is not much argued inthe Laws of England 
what dtuerſitpe is betweene a contract, a con: 
co2d,a pzomiſe,a gift,a lone,o2 a pledge, a bars 
gain, a couenant,o2 ſuch other. Foz the intent 
of the law ts to haue the effect of the matter ar⸗ 
gued and not the termes. And a Nude citract 
is where a man maketh a bargain, 02 a ſale of 
hts goods 02 landes without any recompence 
appointed foz it: it᷑ I ſap to an other, I ſell 
thee all my land oz al mp goodes,and g 
is aſſigned that the other ſhall gtue oz pay foz 
u. this is a Nude contract, and as I take it, it 
is boid in the law and conſcience, and a Nude 
02 
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oz naked pꝛomiſe is where a man pꝛomiſeth an 
other to giue him certaine money ſuch a day,oz 
to build an houſe,oz to do him ſuch certain ſer- 
uice, a nothing ts aſſigned foz the money, koꝛ 5 
building no foz the ſeruice, theſe be called na⸗ 
ked pꝛomiſes, becauſe there is nothing aſlig⸗ 
ned why they ſhould he made, and J thinke no 
action lveth tn thoſe caſes though they bee not 
perfozmed . Alſo if I pꝛomiſe to an other to 
keepe him ſuch certaine goodes ſafely to ſuch a 
ttme,# after I refuſe to take them, there lycth 
no action againſt him foz it: But if I take thẽ 
and after they bee loſt oz tmpaired thzough my 
negligent keeping, there an actt6 lieth.D.But 
what opinion hold they that bee learned in the 
law of Englãd in ſuch pzomiſes that be calted 
naked oz nude pꝛomiſes, whether doe they hold 
that they that make the pꝛomiſe be bounden in 
coſcienceto perfozm their pzomiſe though they 
cannot be compelled thereto by the law oꝛ not? 
S. The books of the Law of England entreat 
litle therof,foz it is leftro the determtnatton of 
Doctoꝛs, s therfoze Ipꝛaythte ſhew me ſome⸗ 
what now ok thy minde therein, # then J ſhall 
ſhew thee therin ſomewhat of the minds ok di⸗ 
uers that be learned tn the law ofthe Realme. 
D. To declare that matterplatnly after the ſap⸗ 
ing of Docto2s,tt would aſke a long time, and 
therefoze J wil touch tt bztefly to gtue thee oc⸗ 
caſlon to deſire toheare moze thertn hereafter, 
Firſt thou ſhalt vnderſtãd that there is a pꝛo⸗ 
miſe that is called an duow & that is a pꝛo⸗ 
miſe made to God, & hee that doth make ſuch a 
bow bpon a deliberate mind intending _ 
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fo:me it, is bound tn conſcience to do it though 
it be onely made tn the heart without pzonouns 
cing of wozdes, and of other pꝛomiſes made to 
man vpon a certain conſideratið if the pꝛomiſe 
be not agatnſt the law: Zs if A. pꝛomiſe to giue 
B. xx.li becauſe he hath made him ſuch a houſe 
02 hath lent htm ſuch a thing oz ſuch other like, 
I thinke htm bound to keep his p2omiſe, But 
if his pꝛomiſe be ſo naked that there is no ma⸗ 
ner of conſideration why it ſhould be made, thẽ 
I thinke htm not bound to perfo2me it, toʒ it is 
to ſuppoſe that there was ſome Errour tn the 
making of the pꝛomiſe, but if ſuch a pzomtſe be 

made to an Untuerſitp, to a citie, to the church, 
to the Clergy,oz to pooze men of ſuch a place, 
to the honoꝛ of God oz ſuch other cauſe like, 
as fo: maintenance oflearning,ofthe common 
wealth, oftheſeruice of God, oz tn reliefe of 
pouertie oʒ ſuch other, then J thinke that he is 
boũden in cõſcience to perfozm it though there 
bee no tonſideratton of woꝛldly pzofit that the 
grauntoꝛ hath had oz intendeth to haue foz it: 
and in all ſuch pꝛomiſes it muſt be vnderſtood 
that hee that made the pꝛomiſe intended to bee 
bounde by his pꝛomiſe, oʒ elſe commonlp after 
all Doctoꝛs hee is not bound, vnleſſe hee were 
bound tott befeʒe his pꝛomiſe; Ag it aman pꝛo⸗ 
miſe to giue his father a gowne that hath need 
of it, to keepe him from colde,and yet thinketh 
not to giue ithim,neuertheleſſc he is bound to 
gtue it toʒ he was bound thereto befoze. Ind 
after ſome Doctours a man may be excuſed of 
ſuch a pꝛomiſe in conſcience by caſualtye that 
conmeth after the pꝛomiſe tf it be ſo that 
ad 
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had knowen of the caſualtie at the making of 
the pꝛomiſe hee would not haue made it. Ind 
alſo ſuch pzomiles if they ſhal binde they muſt 
be honeſt, lawful,and poſſible, and els thep att 
not to be holden in conſcience though there be 
a cauſe ac. Ind it᷑ the pꝛomiſe bee good a with 
a cauſe though no wozldly p:ofite ſhall grow 
thereby to hun that maketh the pꝛomiſe, but 
onely a ſpirituall p2ofit as inthe caſe brfoze re- 
bearſed of a pꝛomiſe made to an Untuerſlty, to 
a Cittie, to the Church, oꝛ ſuch other, # with a 
cauſe as to the honour of God, there is moſt 
coatnnonly holden that an adion vp6 thoſe pꝛo⸗ 
miles iyeth in the Lawe Cannon. S. Whether 
doeſt thou meane in ſuch pꝛomiſes made to an 
Uniuerſltte,to a Citty,oz to ſuch other as thou 
haſt tehearſed befoze, and with a cauſe ,as to 

the honoz of God oz fuch other: That the par- 
ty ſhall be bound by his pꝛomiſe it he intended 
not to be bounded therby pe 02 nay D. I think 
nay, no moze then vpon pꝛomiſes made bnto 
common perſons. Stu. And then mee thinketh 
cleerelp chat no action can lie againſt h m vp6 
ſuch pꝛomiſes, foꝛ it is ſecret in his owne con: 
ſctence whether he intended foz to bee bound oz 
nay. And of the intent inward in ß hart, mans 
law cannot tudge,ond that ts one ofthe cauſes 
why the Lawe of God is neceTary ( that is to 
ſap)to tudge tnward thinges, and if an actton 
Gould ite in ß caſe in p law Cannon tht ſhould 
thc law Cannon tudge vp6 þ in ward intent of 
the heart, which cannot be as me ſeemeth. And 
therefoze after diuers þ be learned in the laws 
of the realme all pzomiſes ſhal be taken in this 
manerx 
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tion lyeth at the common law. Ind mozeouer 
though the thing that he ſhall do be all ſpiritu⸗ 
all, yet if he perfo:me it, I thinke an action [y= 
eth at the common Lam. As it᷑ a man ſay to an 
other faſt fo: me all the next Lent,and J ſhall 
gtue thee tx. poundes, and hee perkoꝛmeth it, J 
thinke an action lycth at the Common Lawe. 
And in like wiſe tf a man ſay to an other, mar 
my daughter and I will giue thee xx. pounde, 
vpon this pꝛomiſẽ an action lyeth,tfhee marry 
his er, and tn this caſe hee cannot diſ⸗ 
charge the pꝛomiſe though hee thought not to 
be bound thereby, koz it is a good contract, ę he 
may haue Quid pro quo, that ts to ſap,the pzes 
ferrement of his daughter fo: his mon 


to no newe charge, by reaſon of the p20s 
miſe made to him, but as hee was bound to 
befoze, there they thinke that no action ly⸗ 
th againſt him though hee perfaume 
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his p2omiſe, fo tt is no contract, a ſo his owne 
conſctence muſt be his tudge whether he inten: 
ded to bee bound by his pꝛomiſe 02 not. nd it 
he intended it not: then he offended foz his diſ⸗ 
ſimulat ion only, but it he intended to be bound, 
then if he perkoꝛm it not, vntruth is in him, and 
he pꝛooueth himſeite to be a lyer, which is pꝛo⸗ 
hidited aſwel by the law of God as by the law 
of reaſon: Ind furthermoze many þ be learned 
tn the Law of England hold that a man is ag 
much bounden in conſcience by a pꝛomiſe made 
to a common perſon if he intended to be bound 
by his pꝛomiſe, as hee is inthe other caſes that 
thou haſt remembꝛed of a pꝛomiſe made to the 
Church, oz the Clergie, 02 ſuch other, toꝛ they 
ſaythat aſmuch vntruth ts in the bzeaking of 
the one as of the other, they ſap that the vn- 
truth is moze to bee pondꝛed then the perſon to 
whom ß pꝛomiſes be made. D. But what hold 
they if the pꝛomiſe be made koꝛ a thing paſt, as 
I pꝛomiſe thee xl.li.toꝛ that thou hall builded 
me ſuch a houfe, lyeth an action there? S. hey 
ſappoſe nay, but he ſhal be bound in conſctence 
toperfo:m it after his intent, as is befoze ſa id. 
D. Ind if a man pꝛomiſe to giue an other xl. li. 
in recompence fo: ſuch a treſpaſſe that hee hath 
done him, lyeth an action there? St. I ſuppoſe 
nav . a the cauſe ts fo: that ſuch pꝛonuſes be no 
perkect contractes: foꝛ a contract is pꝛoperlte 
where a man foꝛ his money ſhall haue by aſſent 
of the other party certatne goods oꝛ ſome other 


pꝛolſt at the time of þ contract 02 after, but if the 
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hing be pꝛomiſed fo2 a cauſe þ is paſt by way 
ok a rec5pence, then it is rather an accoꝛdthen a 
con- 
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contract but then the Lawe is that bpon ſuch 
accoꝛd the thing that is pꝛomiſed in recomptce 
maſt be paid, oz deltuercd in hand, foz vpon an 
accoꝛd there lyeth no action. D. But in the caſe 
of treſpaſſe whether hold they that he be boũd 
by his pꝛomiſe though hee entended not to bee 
bound thereby. S. They think nay, no moze thE 
in the other caſes that be put befoze. D. In the 
other caſes he was not boũd to that he pꝛomi⸗ 
ſed, but onely by his pꝛomiſe, but in this caſe ot᷑ 
treſpas, he was bound in conſcience before the 
pꝛomiſe to matze recompence foz the treſpaſle, 
and thertoꝛe it ſeemeth that be is bound in con⸗ 
ſcience to keep his pꝛomiſe though he entended 
not to be bound thereby. 

St. Though hee were bound befoze the pꝛo⸗ 
miſe to make recompence fo; his treſpas, yet he 
Was not bound to no ſumme in certaine but by 
his pꝛomiſe, and becauſe that the ſumme may 
bee too much, oz too little, and not egall to the 
treſpas, and that the party to whom the tre{- 
pas was done notwithſtanding the pꝛomiſe is 
at liberty to take his action of Treſpas if hee 
will, therekoꝛe they hold that hee may bee his 
owne Judge in conſcience whether hee enten⸗ 
ded to bee bound by his pzomiſe oz not, as hee 
map in other caſes, but if it were of a debt, then 
they hold that he ts bound to pertoꝛʒme his pꝛo⸗ 
miſe in conſcience. Do. What if inthe caſe 
Treſpaſſe hee affirm*th his pꝛomiſe with an 
O ath .S. Then they holde that hee is hound to 
perfourtne it fo: ſauing ot his oath though hee 
entended not to bee bound, but tk hee intended 
to be bound by his * they ſap that 

an 
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an oath ner deth not but to enfoꝛte þ p2omiſe, 
koꝛ they ſay hee bꝛeaketh the Lawe of reaſon, 
which is that we may doe nothing againſt the 
truth, aſwell whe he b:eaketh his pꝛomiſe that 
he thought in his own hart to be bound by, as 
he doth wheu he bzeaketh his oath, though th 
offence bee not ſo great by reaſon of the 

rie. Moꝛeouer to that thou ſayeſt that vpon 
ſuch pꝛomiſes as thou haſt rehearſed befoze , 
Hall lie an action after the law Cannon, verily 
as to that in this realme there can no action lie 
thereon in the ſptrituall court. it᷑ the pꝛomiſe be 
of a tempozal thing :foz a pzohtbitt5,02 a Prz- 
munire facias ſhould lie tn that caſe.D.That is 
maruaile ſiih there can no action lie thereon in 
the Kings court, as thou ſatſt thy ſeit᷑.S. hat 
makcth no matter, fo: though there lye no ac 
tion tn the Rings court, agatnſt executozs vps 
on a ſumple contract, yet if they bee ſued in that 
caſe foz the debt in the Spirituall court, a pꝛo⸗ 
hibition lyeth. Ind in like wiſe if a man wage 
his Lawe vntruip in an action of debt bpon a 
contract in the Ringes Court, yet hee ſhall not 
be ſued fozthe pertury in the Sptritual court, 
and pet no remedie lyeth foz the periury in the 
Kinges Court, foz the pzohtbition lyeth not 
onely where a man ts ſued tn the Spirituall 
Court of ſuch thinges,as the partie map haut 
his remedy in the Kings court, but alſo where 
the Hptrituall court holdeth plee in ſuch caſe, 
where they by the Kinges pꝛtrogattue, and dy 
the auncient cuſtome of rhe reaime ought none 
to holde. Do&, I will take adutſement vpon 
that thou haſt ſayd in this matter till an other 
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time, and I pꝛaꝝ thee now pꝛoceed to an other 
queſtion. 


106 


The xx. queſtian of the Student. 
Cap. 25. 


Man hath two ſons, one bozne befoze et 

pouſels, e the other after eſpouſels, # tht 

father by his Will bequetheth to his ſon 
@hetre al his goods, which of theſe two ſonnes 
ſhal haue the goods in cdſcience?D. Ys I ſatd 
in our firſt dialogue in latin, the laſt Chap. the 
doubt of thts caſe dependeth not in the knows 
ing what conſcience will in this caſe, but ra⸗ 
ther the knowing which of the ſonnes ſhall be 
tudged heire(that is to ſay) whether he ſhall be 
taken fo hetre that is heire by the Spirituali 
Lawe, oz hee that is hetre by the Lawe ofthe 
Realme, 02 elſe that tt ſhall be tudge d koz him 
that the Father tooke foz hetreꝰ Stu. Ys to 
that point, admit the Fathers minde not to be 
knowen,o: eis that his minde wag þ he ſhould 
be taken koz heir, that ſhould be tudged fo: heir 
by the Lawe that tn this caſe it ought to bee 
tudged by. And then I pꝛay thee ſhew me the 
minde therein, fo: though the queſtton bee not 
directly depending vpon the point to ſee what 
conſctence will tn this caſe , yet it isright ex⸗ 
pedtent fo2 the well o2dztng of conſcience that 
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Judge htm foz hetre that is heute by the ſpiri 
tuall Law, and I thinkethey ſhould be bound 
to reſtuution thereby, and therefoze J p2ap 
thee ſhewe me thine optnion, after what Lawe 
tt ſhall be tudged. D. Me thinketh that in this 
caſe it ſhalbe iudged after the law of þ church, 
foz it appeareth that the bequeſt is of goodes, 
and therefo2e if any ſuit ſhalbe taken vpon the 
execution of the will fo: the bequeſt, it muſt be 
taken in the Sptruuall Court, and when it 
is depending in the ſpiritual! Court, mice thin⸗ 
keth it muſt be tudged after the ſpirituall law, 
fo: of the Tempoꝛall law they haue no know⸗ 
ledge, noꝛ they are not bound to know it as me 

and moze ſtronger not to Judge af: 
ter tt. But if the bequeſt had bin of a chatteil 
reall , as of a leaſe fo: terme of peares, oꝛ of a 
ward, oz ſuch other, then the matter ſhould 
haue come in debate in ihe Ringes Court, and 
then I thinke the Judges there ſhould iudge 
after the Law ofthe Realme, and that ts, that 
the younger bꝛother is hetre: and ſo me thinketh 
the diuerſtty of the Courtes ſhall make the di⸗ 
uerſttte of tudgement, St, Of that might follow 
a great inc dventence as me ſemeth, toʒ it mighe 
be ſuch a caſe that both chattels real, and chats 
tels perſonal were in the wil, a then alter thine 
opinion, the one ſonne ſhould haue the chatte ls 
perſonall, and the other ſonne the chattels 
rral.a it cannot be conuententip taken as mee 
thinkcth, but that the fathers will was that 
the one ſonne ſhould haue all, and not be deut- 
ded, Therfoze me thinketh that he ſhalbe iud⸗ 
ged fo hetrethat is hetre by the common _ 
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Ind that the iudges ſptrituall in this caſe bee 
bonnd to take notice what the common law 18, 
fo: ſith the thinges that be in vartance be tems 
po:all t hat is to ſay, the goods of the father, u 
is reaſon that the right ot them in this realme 
ſhall be determined by the law of the Realm. 
D. How may that be?foz the Judges ſptrituall 
know not the law ofthe Realme , ne they can⸗ 
not know it as to the moſt part of it, foz much 
part of the law is in ſuch ſpeech that fewe men 
haue knowledge ot it, and there is no means ne 
kanultar ity of ſtudy between them that learne 
the ſayd Lawes,foz they be learned in ſeueral 
places # after diuers waties , and after diuer g 
maners of teachinges, and in diuers ſpeeches, 
and commonly the one of them haue none of þ 
bookes of the other, and to binde the ſpritualt 
—— to giue Judgment after the law that 
ey know not, ne that they cannot come to the 
knowledge of it, ſeemeth not reaſonable. Stu. 
They muſk doe there in as the Rings Judges 
mult doe when any matter commeth befoze thẽ 
that ought to bee Zudged after the ſpirituall 
Law,whereof J put diuers caſes in our firſt 
Dialogue in Engliſh the vii. Chapter, that is 
toſay,they muſt} either take knowledge of it by 
thetr own ſtudp oz eis theymuſt enqutre of the 
that be learned in the law of the Church, what 
the law is, and in ltkewiſe muſt they doe. But 
it is to doubt that ſome of them would be loath 
to aſke any ſuch queſtion tn ſuch caſe 0z tocons 
keſle that they are boũd to giue thetr tudgment 
after the tempozall Lawe, and ſurely they may 
lightly offend their conſctence. 
O th, D. Y 
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D. I ſuppoſe that ſome be of opinion that they 
are not bound to know the lawe of the realme, 
E verily tomy remembꝛance J haue not heard 
that Judges of the ſpirituallaw are bound ta 
know the law of the realme. 

Stu. And J ſuppoſe that they are not onely 
bound to know the Law of the Bealme, 02 to 
do that in them is to know it, when the knowz 
ledge of it openeth the right of rhe matter that 
dependeth vefoze them, but that they bee alſo 
bounde to know where and in what caſe they 
ought to Judge after it, foz in ſuch caſes they 
muſt take the Kings law os the Law ſpir itu⸗ 
al tothat point, and ate bound in conſcience to 
follow tt as it may appeare by dtuers caſes, 
whereof one is thts. Two Jointenants be of 
goods, and the one of them by his laſt will bes 
aueatheth all his part to a ſtraunger and ma⸗ 
keth the other Jotntenant his executsz and di⸗ 
eth, ik he to whom the bequeſt ie made, ſue the 
other iointenant, vpon the legacy as executour 
Ec.vpon this matter ſhewed the Judges of the 
Spirttuall Law ere bound to Judge the will 
to be vorde, becauſe it is voide by the Law of 
the realme, whereby the totntenant hath right 
to the whole goodes by the title ol the Surut⸗ 
102, and is Judged to haue the goods as by 
the firſt gift which is befo2e the tytle of the 
Wul, and muſt therefoze haue pzeferment as 
the eldeſt tytle, and if the Judges of the Spt- 
ritual Court tudge otherwiſe , they are bound 
to reſkitutton , and by like reaſon the Execu⸗ 
tours ef a man that is Outlawed at the time 
of his death may diſcharge themlelues - — 
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Spiritual court of the perfozming of legacies 
becauſe they be chargeable to the ing and yet 
there ts no ſuch law ol vtlagary in the Spiti⸗ 
tuall law, 
D. By occaſlon of that thou haſt ſayd bafozs 
—.— aſke of thee this queſtion. It a Par⸗ 
of a Church alten apoztion of Diſmes ac⸗ 
cozding as the Sptruuali law hath ozdeined, 
ts not that alienation ſuffictent though it haus 
not the ſolemnityes of the Tempozall Lawe? 
St. am in doubt therein it the poztion be bns 
der the fourth part ofthe value of the Church, 
but ik it be to the value of the fourth part of the 
Church oz aboue, i is not ſufficient ,and ther⸗ 
koꝛe was the wit of right of diſmes o2dained, 
and if in a wit of right of Diſmes it bee iud⸗ 
ged in p kinges court foz the patron of the ſucs 
ceſſoʒ ofhim that alteneth, becauſe the aliena⸗ 
tion was not made accoꝛding to the common 
law, then the Judges of the ſpirituall law are 
bound to giue their tudgment accoꝛding to the 
tudgement giuen in the kings Court. Ind in 
likewiſe ik a parſon of a Church agree to take 
a pentton foz the tythe of a Mille, if the pentt- 
on bee to the fourth part of the value of the 
Church oz aboue, then it muſt be aliened after 
the ſolemnttyes of the Kings Laws, as lands 
and tenementes muſk, oꝛ elſe the patron of the 
ſucceſſoz of him that alieneth may bzing a wut 
of right of Dilines and recouer in the Kinges 
tourt, a then the Judges of the ſptritual court 
are bound to gtue tudgement in the Spiritual 
Courtes accozdingly , as is afozeſayd. Do, Y 
haue heard ſay that a wait of right of diimes is 
O it. giuen 
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Tiuen by the ſtature of Welt. 2. and that ſpea⸗ 
Beth only of diſmes a not of penſlon. S. Where 
a Parſon of a Church is wzongfully defozced 
of his diſmes and is let by an Indicauit to aſke 
his Diimes tu the Spiritual Court, then this 
patron may haue a Wit of Right of Diſmes 
by the ſtatute that thou fpeakeſt of, foz there 
lapc none at the common Lawe ,foz the Parz 
ſon had there good right though he were let by 
the Indicauit to ſue foʒ his right. But whẽ the 
Parſon had no remedy at the Sptrituall law, 
there a Wꝛit of Right of Dilmes lap foz the 
Patron by the common law, aſwel ot pentions 
as of Diſmes, and ſome ſap that in ſuch caſe it 
lap of leſſe then ofthe fourth part by the com⸗ 
mon law,but that I paſſe ouer. Ind the tea⸗ 
ſon why it lay at the common Lawe il the Diſ⸗ 
mcs oz pentions were aboue the fourth part 
ec. was this: by the ſptruuall law the altena- 
tion ofthe parſon with ß aſſent of the Biſhop 
and of the Chapter ſhall barre the ſucceſſour 
without aſſent of the patron, and ſo the patron 
might leeſe his patronage and he not aſlenting 


therets : fo: his encumbent might haue no te⸗ 


medy but in the Spirituall cout. and there hee 
was barred, wherefoze the patron tu that caſe 
ſhalt haue ta remiedy by the cõ mon law where 
the aſſent of the Oꝛdinaty and Chapter with⸗ 
out the Patron ſhall not ſerue as it is ſayd be⸗ 
fore. But where the encumbent had good right 
by the Spirituall Lawe, there lay no reme⸗ 
die fo: the Patron by the common law though 
the incumbent were let by an Indicauit, and foz 
that cauſe was the ſaid Statute made , a 
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lyeth aſwel by the equity fo2 offrings and pen⸗ 
lions, as foʒ Diſmes. Then further F would 

thinke that where the Spiritualt Court may 

hold plee of a tempozall thing, that they muſt 

Judge after the tempezall Law, and that igs 

nozaunce ſhall not excuſe them in that caſe, foz 

by taking of their office they haue bound them⸗ 
ſelues to haue knowledge of aſmuch as belon⸗ 
geth to their office,ag al Judges be ſpiritual, 
02 tempozall . But tf tt were in Argument in 
this caſe, whether the eldeſt ſonne might bee a 

Pꝛieſt becauſe he is a baſtardinthe tempozall 
Lau, that ſhould be tudged after the ſptrituall 
Law, foꝛ the matter is ſpirituall. Do, Pet not⸗ 
withſtanding all the reaſous that thou haſt 

made, I cannot ſee how the Judges of the ſpi⸗ 
rituall Law, ſhall be cowpetled to take notice 
of the tempoꝛal Law ſeeing that the moſt part 
of it ts in the French tongue, foz it were hard 
that every Spirituall Judge ſhould bee coms 
pelled to learne the tongue. But if the lawe of 
the Realme were ſet in ſuch oꝛder that they 
that tntend to ſtudy the Lawe Cannon, might 
firſt haue a fight of the lai of the Realme , as 
they haue nowe ol the Lawe Ctuill, and that 
ſome bookes and treatiſes were made of caſes 
of conſctence concerning theſe two Lawes , as 
there be now concerning the lawe Cluill a the 
law Cinon, I would aſſent that it were right 
expedient, and then reaſon might ſerue the bet⸗ 
ter that they ſhould bee compelled to tabe no⸗ 
tice ofthe Law ol the Realme, as they be now 
bound in ſuch Countries as the law Ciuill is 


vſed to take notice ol that Law. 3 
t. 
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$. Mee thinketh thine opinion is rigbt good 
and reaſonable, but tili ſuch an ozder be taken 
they are bound as I ſuppole to tnqutre of the 
that be learned tn the common Law what the 
Law is, and ſo to giue thetr tudgement accoz- 
ding, te they will keepe themſelues from offence 
of conſcience. Ind foꝛaſmuch as thou haſt wel 

. Catiſfled my mind in all theſe queſtions befoze, 
p2ap thee nowe that I may ſomewhat feele 
mind in dtuers articles that bee wꝛitten in 
dtuers bookes fo the oʒdʒing of conſcience vp⸗ 
on the Lawe Cannon and Ciutll,foz me thin- 
keth that there be diuers concluſtons put in di⸗ 
uers books, as in the Summes called Summa 
Angelica, and Summa Roſella, ; dtuers other, 
koʒ the good oꝛder of conſcience that be againſt 


the law of this Realme , and rather blind con | 


ſcience then do giue any light vnto it. 
*. I p2ap thee ſhew me ſome of thoſe caſes, 
Stu, I will with good will. 


Whether an Abbot may with cõſcience pre · 
ſent to an Aduowſon of a church that be- 
longeth to the houſe without aſſent 
of the Couent. 


Cap. 26. 


C appeareth inthe Chapter, Et agnoſcitut 
Ta: his quz fiune a prælatis, the which Chaps 

ter is recited in the ſam called Summa = 
gelica, in the title Abbas, the rrvit article, that 
he may not withont any cuſtome oz anp ſpeciai 
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puuiledge to help therein. St. Truth it is, that 
there is ſuch a decretall, but they that bee lears 
ned tn the Law of England, hold the decretall 
bindeth nor tn this Realme, 6 this is the cauſe 
why they doe hold that opimon: By the Lawe 
of the realm the whole diſpoſitton of the lands 
and goods of the Abbey is þ Abbots onely foz 


the tune that hee ts Pbbot, and not in the Coz 


uent , fozthey bee but as dead perſons in the 
Law, and therefoze the Pbbot ſhall ſue and be 
ſaed onely without the Couent , doe homage, 
fealty, atturne, make leaſes, and pzeſent to ads 
uowſons onely in his owne name, and they 
ſay further that this authoꝛitie cannot bee tas 
ken from him but by the Lawe ol the Realme, 
and ſo they ſay , that the makers of the decre- 
tall exceeded their power: wherefoze they ſap it 
is not to bee holden in conſcience, no moze then 
if a decree were made that a leaſe foz terme of 
yeercs 02 at will made by the Fbbot without 
the couent ſhould be tmumedtatly void, g ſo they 
thinke that the Pbbot map in this caſc pꝛeſent 
in his own name without offence of conſcience, 


becauſe the ſaid decretall holdeth not in this 


Realme. Do. But many bee of optnton that no 
man hath authozitye to pꝛeſent in right and 
conſcience to any benefice with Cure but the 
Pope, 02 that hee hath his authozitte therein 
dertued from the Pope foz they ſay that fozaſ- 
much as the Pope is the Uicar generall vn⸗ 
der God,and hath the charge ofthe ſoules of al 
people that be in the flock of Ch:iſts Church, 
tt is reaſon that ſithhee cannot miniſter to all, 
ne doe that is neceſſary to all people fo2 =_ 
t 
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ſoules health in his owne perſon, that hee ſhall 

aſſigue deputies fo2 his diſcharge in that bes 

balfe. And becauſe Patrons clatme to pzeſent 

to Churches in this Realme by their owne 

right without tytle deryued from the Pope, 

they ſap that they vſurpe vpon the Popes aus 

thozitte, a therefoze they conclude that though 

the Abbot haue title by the law ol the Realme 

to pꝛeſent in this caſe in his owne name, that 

ret becauſe that tytle is againſt the Popes 

pꝛerogatiue, that that tytlt, ne pet the Lawe of 
the Realme that maintatneth that tile, hol: 
deth not in conſcience. And they ſap alſo that 

tt belongeth to the lawe Cannonto determine 

the right pꝛeſentment of Benefices , fo2 it is a 
thing ſptrituall and belongeth to the ſptrituall 

turiſdictton,as the depꝛiuation from a beneflce 

doth,and ſo they ſay the ſatd decretall bindeth 

in conſcience though in the law of the Realme 

tt bindeth not. S. As to the firſt conſideration 
I would right well agree, that if the patrons 

of Churches in this Realme claymed to put 

incumbents into ſuch Churches as ſhould fall 
voide ofthetr Patronage without pzeſenting 
them to the BiHop,o: tf they claimed that the 
Biſhop ſhould admit ſach incumbent as they 
ſhould p:eſent without any examtnatton to bee 
made ok his ability tn that behalte, that that 
claim: were againſt reaſon andconſcience, foz 
the cauſe that thou haſt rehearſed: But koꝛ aſ⸗ 
m ich as the Patrongtn this Realm? clayme 
no moꝛe but to pꝛeſent they: Yncumbentes to 
the Bichop, an>th:n the B:Hop to examine 
the abtlitg of the incumbent, and if he lind = 
e 
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dy the Exa mination not able to haue cure ot 
ſoules, he ihen to retuſe him, and the patron to 
pzeſent an other that ſhalbe able, and i he be a⸗ 
dle then the Biſhoppe to admit him, inſtitute 
him, a induct him, I thinke that this claime, # 
their pꝛeſentments thereupon ſtand with good 
reaſon and conſcience, Ind 8s to the ſecond 
conſideration tt ts holden in the Lawes of the 
Realme that the right of pꝛeſentment to a 
Church, is a tempoꝛall inheritance,# ſhall dif- 
cend by courſe of inheritance from heir to hetre 
as lands 8 tenements ſhal, e ſhalbe takt as an 
aſſets as landes and tenements be, and koꝛ the 
tryal ofthe right of patronages be oꝛdeined in 


the law dtuers actions foz thi that bee wzong⸗ 


ed in that behalke, as waits of right of Xduows 


| ſon, Aſsiſes of Darrein preſentment, Quare im- 
pe dit, a diuers other Which alway 


out time 
ol mind haue btn pleaded in the Rings courts, 


| 8s things perte ning to his Crowne and rope 


all dignity, and therefoze they ſay that in this 
caſe his lawes cught to be obayed in law and 
tonſctente. D. It᷑ it come tn bartance whether 
hee that ts ſo pꝛeſented bee able 02 not able, by 


whom ſhall the ability be tryed? S. Jf the oꝛdi⸗ 


nary bee not party to the action, tt ſhall bee tip⸗ 
ed by the P2dinary , and it᷑ he be partie it ſhall 
bee tryed by the Metropolitane.Do.Then the 
Law is moze reaſonable in that point then Þ 
thought it had been, but in the other point J 
will take adutſement in it til an other time, and 
I p2ay thee ſhewe mee thy minde in this point 
It an Abbot name his couent with him in his 
pꝛeſentatton, Toth that make the * 
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voſde in the Lawe, oz is the pꝛeſentation good 
that notwithſtanding? 

S. JJ thinke it is not void therefoze, but the 
naming of them is void and a thing moze then 
needeth. Foz if the Abbot be diſturbed he muſt 
bztng his action in his owne name without the 
couent. D. Chen J percetue well that it is not 
pꝛohibited by the Lawe of England, but that 
the Abbot map name the couent in his pꝛeſen⸗ 
tation with hun, and alſo take they2 aſſent 
whom hee ſhall pꝛeſent if he will, and then J 
holde it the ſureſt way, that hee ſo doe, fs; in ſo 
doing he ſhall not offend nepther in Law, noz 
conſcience.S. To take the aſſent ofthe Couent 
whom he ſhall pꝛeſent, and to name them alſo 
in the pꝛeſentation knowing that hee may doe 
otherwiſe, both in Law and Conſctence if hee 
will, is no offence, but if he take thetr aſſent, oʒ 
name thẽ with him in the pꝛeſentation, think⸗ 
ing that he ts ſo bound to doe iul aw e conſci⸗ 
ence ,ſetting a conſcience where none is, s re⸗ 
gardeth not the Law ofthe Realme, that will 
diſcharge his conſctence in this behalfe, if hee 
will ſo that hee pꝛeſent an able man as he may 
do withoutthetr aſſent, there ts an errour,and 
offence of conſcience in the Abbot. And in like⸗ 
wiſe tf the Abbot pꝛeſent in his owne name, 
and therefo:e the Couent ſatth that hee offen: 
deth in conſcience, tn that he obſerueth not the 
law of the Church,foz that he taketh not their 
aſſent , then they offend in tudginghtm to of: 
fend that offendeth not. Ind the ſure 
way is in thts caſe to tudge both the ſaid lawes 
— Re" 
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of conſcience by breaking of the ſatde decree, 
which ſtandeth not tnefkect in this behalf wm 
this Realme, 


q If a man find beaſts in his ground doing hurt 
whether may hee by his owne — 
take them & keep them till he bee 
ſatisficd tor the hurt. 


Cap. 27. 


His queſtion is made in the Mum called 

Summa Roſella in the title ot᷑ reſtitution, 

that is to ſay, Reſtitutio 13. the 9. artts 
cle, ę there it ts anſwered that he may not tale 
them koꝛ to hold them as a pledge till hee de ſa⸗ 
tillied foz the hurt: but that hee may take them 
and keepe them till he know who oweth them, 
that he map thereby learne againſt whom to 
haue his remedy. Js not the law of the realme 
fo in like wiſe? S. No vertly,fo2 by the Lawe of 
the Realme, hee that in that caſe hath the hurt. 
map take the beaſtes as a Diſtres , s put them 
in a pound Ouert, fo it bee within the ſame 
Shtre, and there let them remain til the owner 
will make him amends foz the hurt. D. What 
calleſt thou a pound Ouert. Stu. 2 pound O⸗ 
uert ts not onely ſuch a pound as is commons 
ly made in Townes and Lo2dſhips,fo2 to put 
tn beaſts that bee diſtrained, but it is alſo eue⸗ 
ty place where they may bee in lawfully , not 
making the owner an offendour foz they? bees 
ing there; Ind that it be there alſo , that the 
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owner may lawfully gtue the beaſts meat and 
d2inke while they be in pound. 

D. And if they die in pound fo2 lack of meat 
whoſe teopardy is u / S. It it bee ſuch a pound 
Ouert as I ſpeake of, it is at the pertll ot᷑ hum 


that oweth the beaſtes, ſo that hee that had the 
hurt ſhalbe at liberty to take his action fo the | 


treſpaſſe if hee will, and if it bee not a lawful! 


pound, then it is at the pertl of him thetdiſtrai: Þ 
ned, and ſo it is if he dztue them out of the ſhire Þ 


and thep dye there, 

D. I put caſe that he that oweth the beaſts, 
offer ſuffictent amends,and the other will not 
take it, but keepeth the beaſtes (till tn paunde, 


may not the owner take them out? Sr. No, foz Þ 
he may not be his owne tudge. Ind if hee doe, | 
an action lyeth againſt him koꝛ bzeaking of the 
vound, bat he mt ſue a Repleuin to haue his 
beaſtes deli iered him out of the pound, and 
therupon it ſhalbe tried by xii men whether the 


amendes that was offered were ſufficient oz 
not, and if it bee found that the offer was not 
ſuffictent,then he that hath the hurt ſhall haue 


ſach amendes as the rii men ſhall aſſeſſe. D. It f 


it bee ko und by the xii. men that the amendes 
were ſufficient. ſhall he that refuſeth to take it, 
ha te no puniſh nent fo: his retuſell, and foz 
keeping of the bꝛaſis in pound after that time 
S. I thinke no, but that he ſhall veeld damages 
in the tuin, becauſe the iſſue is tryed as 
gainſt 

D. I put caſe that the beaſts after the refuſal 
dye in pound fo: lack of meat, at whoſe teoper⸗ 
die is it then? Stu. It the teoperdie of _—_ 
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owed the beaſtes , as it was befoze, fo2 he is 
bound at his perill by reaſon ofthe w2ong that 
was done at the beginning, to ſee that thep 
haue meat as long as they ſhalbe in pound, vn⸗ 
leſſe the Ktngs wit come to deliuer them. a he 
| reliſteth it, foz after that time it will bee at hig 
* teopardy it they die fo2 lacke cf meate,@#the da⸗ 
mages ſhall be recouered in an action bzought 


: © vpon the Statute foz ,diſobeying the kinges 


| witt, 


Whether a gift made by one vnder the age 
of xxy.ycares be good, 


Cap, 28, 


T appeareth in Summa Angelica tnthe title ' 
donatia prima the 7.article,that a man befoze 
the age ot 25. yeregs may not giue, without it 
be with the authozity of his tutoz, FS it not 


ſo like wiſe at the common Lawe? S. The age 
of infants to giue,oz ſel their lands and goods 
inthe law of England is at 21. pere, oʒ aboue, 
ſio that after that age the gift is good, a befoze 
that age it is not good, by whole aſſent ſoeuer 
it be except it be fo: his meat, e his dʒink.oꝛ ap⸗ 
parell, oꝛ that hee doe it as executoꝛ, in perfoz- 
mance of the will of his teſtatoʒ, 02 in ſome oz 
ther like caſes that needeth not to be rehearſed 
here, a that age muſt be obſerued in this realm 
in law a conſcience, and not the ſaid age of 25. 
pere. D. I put caſe it were oʒdeined by a decree 
ok the , that if any man by his will be⸗ 
qucathed * willeth þ they 
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ſhalbe deltuered to him at his full age,# that in 
that caſe 25. peres ſhalbe taken foz the ful age, 
ſhal not that decree bee obſerued ſtand good 
after the law of England; S. I ſuppoſe it ſhall 
not,fo2 though it belong to the church to haue 
the pꝛobate and the execution of Teſtamentes 
made of goods # chattels,except it be in certain 
Lo:dſhips a ſeign toes that haue thẽ by pꝛe⸗ 
ſcription, yet the church map not as it ſeemeth 
determine what ſhalbe the lawfullage fo: anp 
perſon to haue the goods, fo: that belongeth to 
the king a his lawes to determine, e therfoze if 
tt were oꝛdeined by a ſtatute of the realme, that 
be ſhould not tn ſuch a caſe haue the goods till 
he were of the age of 25.yeres,that ſlatut were 
good e to be obſerued aſwel in þ ſpiritual law 
as in the law ofthe Realme, a it a ſtatute were 
good in that caſe, then a decree made therotk is 
not to be obſerued, fo: the oꝛdʒing of Þ age may 
not be vnder twoſeucral powers, and ene pꝛo⸗ 
perty of euery goed law ol man is, that the ma: 
ker exceed not his authoztty, and J think that 
the ſpiritual! tudge in that caſe ought to tudge 
the full age after the law ofthe Realme, ſeeing 
that the metter ofthe ageconcerneth tempoꝛall 
goods,and J ſuppoſe fartherthat as the king 
by authoꝛitie of his Parliament may 02daine 
that all wils ſhalbe votd,s that the goods of e⸗ 
artery man ſhall be diſpoſed in ſuch maner as by 
Qatute ſhould be aſſigned, that moze ſtronger 
he may appoint at what age ſuch wils as bee 
made ſhalbe perfozmed. D. Thinkeſtthou tht 
that the ing may take awey the power of the 
O2vinary,cthat he ſhal not call executoꝛs to ac⸗ 
cotupt, 
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tompt St. I am ſom what in doubt therin, but 
it ſeemeth that if u might be enacted by ſtatut, 
thas all wils ſhould bee voide, as is afo:eſaid, 
that the it might be enacted that no manſhould 
haue authozityc to call none to accompt vpon 
ſuch wils, but ſuch as the ſtatute ſhall therein 
appoint,faz he that may dothe moze,may doe p 
leſſe , notwithſtanding J will nothing ſpeake 
determinately in that point at this tune, ne 1 
meane not that it were good to make a ſtatute 
that all wils ſhould be void, fo2 I think them 
right expedient , but mine intent is, to pꝛooue 
that the common law may oꝛda me the time of 
the full age, aſwell tn wils of tempozal things 
as other wiſe, and alſo that wils ſhal be made. 
And if tt may ſo doe, then much ſtronger it be⸗ 
longeth to the Rings lawes to interpꝛete wils 
concerning tempoꝛal things, aſwell when they 
come in argument befoze his Judges, as whe 
they come in argument befoze ſpirituall Juds 
ges, and that they ought not to be tudged by ſes 
uerall lawes(that ts to ſap) by the Sptrituall 
tudges in one maner, s by the Kings Judges 
in an other maner. | 


If a man be conuict of hereſie before the Or- 
dinary, whether his goods be 
forfaited. 


Cap. 29. 
]Tapperethin Sima Angelica in the title do- 


natio prima the 13. axticli, that hee that is an 
tke may not * foz _ 
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law his goods be fo:fatt, what is the law of the 
realm therin? S. It᷑ a man be conuict of hereſles 
and abture, he hath fo:fatt no goods, but tf hee 
be conutct of herelle,x be deltuered to lap mens 
hands, then hath he fozfait al his goods that he 
hath at that time that he is deltuered to them, 
though he be not put tn execution fo2 the here⸗ 
Ne, but his lands he (hall not fo2fait except hee 
be dead kor the hereſle,# then he ſhal fozfate tht 
to the loꝛds ofthe kee, as in caſe of felonp,ercept 
they be holden of the Oꝛdinarte, foz then the 
King (hal haue þ foꝛtaiture, as it appeareth by 
a ature made the ſecond yeare of H.5.Cap.7. 
D. Meethinketh that as it belongeth onely to 
the Church to determine hereſles,that ſo it be⸗ 
longeth to the Church, to determine what pu⸗ 
niſhment hee ſhall haue foz his hereſle , except 
death, which they may not bee judges in, but it 
the Church decree that he ſhal therefozefozfait 
his goods, me thinketh that they bee fozfatt by 
that decree? St. Nap verily, foʒ they be tempo: 
ral, and belong tothe tudgement of the Kings 
Court, and I think the O2dinary might haue 

ſet no fine vpon one impeached of herelle, till it 

was oꝛdeined by the Statute of H.4.thathee 

map ſet a fine in that caſe tf he ſeecauſe, @ then 
the King ſhall haue that ſine, as in the ſaid ſta⸗ 

tute appeareth. 


Where divers patrons of an Aduowſon, and 
the Church — the patrons vary in their 
preſentments, whether the Biſhop ſhal haue li- 
berty to preſent which ofthe incumbents 
that he will, or not. 


Cap. 
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Cap. 30. 

His queſti51s aſked in Sũma Roſella, in 
| the title Patronus the g.article, à there it 
appeareth by the On map 
pelent whether clark he wil, howbeit Þ maker 
of the ſatd ſum. ſaith by the rigo of the law the 
Bilhop in ſuch caſe may p:eſent a ſtranger be⸗ 
cauſe the patrons agree not, inthe ſame chap. 
Patronus the xb. article; Jt is ſatd,þ he muſt be 
pꝛeterred that hath the moſt merits # hath the 
molt part of the patrons: Ind if the number be 
egal, that then it is to conſider the merits ofthe 
patron, e it they be of like metite, then may the 
Biſhop command them to agree and to pꝛeſent 
8——T—T—T—TC——— 

to p ts giuen to to 
which hee wil, a it he may not yet pzeſent Gout 
great trouble, then ſhall the Biſhop oꝛder the 
Church in the beſt maner he can, s if he cannot 
oꝛder it, then ſhal he ſuſpend the church e take 
away the rel icks to the rebukes ot᷑ the patrons 
and if they wttinot ſo be ozdered then muſt hee 
aſke help of the tepozaltty: Ind inthe x 5.artts 
cle of the ſatd title Patronus; Jt is aſked whe⸗ 
ther it be expedient tn ſuch caſe that the moze 
part of the patrons agree hauing reſpect to all 
the patrons,s2 it ſuffice to haue the moze part 
tn compariſon of the leſſe part, as thus; There 
be foure patrons to pꝛeſent one clark:the third 
pꝛeſenteth an other, and the fourth an other, he 
that is pꝛeſented by 2. hath not the moꝛe part 
in compariſon of all patrons,fo2 they be egall, 
but hee hath the moze — © 
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the other pꝛeſentmentes, to this queſtion it is 
anſwered that etther the pzeſentment is made 
of them þ be of the colledge,s there is requiſite 
the moze patt hauing reſpect to al the colledge, 
oz eis euery mii pzeſenteth fo: hunſe le as come 
monly do lay me þ haue the patronage of their 
patrimony,# then it ſuſticeth to haue the moze 
part in reſpect ofthe other partes, doth not the 
law of England agree to theſe diuerſittes St. 
No verily. D. What ozder thi ſhalbe taken in 
the law of England ik ß patrons vary in their 
S. Akter the lawes of England 
this oꝛ der ſhalbe taken; It they be totntenits, 
oz tenants tnchmon of þ patronage, a they ba⸗ 
ty in pzefentment , the O2dinary1s not bound 
to admtt none of theu clerks, neither themoze 
part no: the leſſe,and it the vt.moneths paſſe 02 
cher agree, then he map pꝛeſent by the laps, but 
he may not pꝛeſent Winthe 6.moneths.foz it he 
do, they may agree a bzinga quare imp againſt 
Him, s remoue his clerke, ę ſo the oʒdinat y ſhal 
be a diſturboz , and if the patrons haue the pas 
tronage by diſcent ascoperceners, then is the 
Oꝛdinaty boũd to admit the clerk of the eldeſt 
ſiſter, foꝛ the eldeſt ſhal haue the pꝛeterment tn 
the law, ik ſhe will, a then at the next auo:dance 
the next ſiſter ſhall pꝛeſent, and ſo by turne one 
ter after an other, tul all the ſiſters oꝛ theyꝛ 
heirs haue pꝛeſented y thẽ the eldeſt ſiſter ſhall 
begin again, and this is calied a pꝛeſenting by 
turne,? it holdeth al way between coparceners 
of an aduowſon,except theyagree to pꝛeſent to⸗ 
gether oꝛ that they agree by cõpoſttion to pꝛe⸗ 
fent in ſome other maner,and tf they doe ſo, the 
| 8grees 
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agreement muſt ſtand, but this muſk be alwap 
except, that tf at the firſt auoidance that ſhall be 
after the death ofthe common anceſter,þ King 
haue the ward ofthe youngeſt daughter, then 
the King by his pzerogatiue ſhal haue the pzes 
ſentment. Ind at the next auoidance the eldeſt 
ter andſo by turne. But it is tovnderſtand þ 
if after the death of the common aunceſter the 
church votdeth , and the eldeſt ſiſter pꝛeſented 
together with an other of þ ifters , 8 the other 
ſiſters euery one in their owne name oz toge⸗ 
ther, that in ß caſe the Ozdtnarie is not bound 
to recetue none of their Clerkes but may ſuffer 
the church to run into the laps,as it is ſatd bes 
foze,foz he ſhall not be bound to recetueþ clerk 
of the eldeſt ſiſter , but where ſhe pꝛeſenteth in 
her owne name. And in this caſe where the pas 
trons vary in pzeſentment , the Church is not 
poperly ſatd Litigious, ſothat the Oꝛdinarie 
ſhould be bound at his perill to direct a wait to 
inqutre de iure patronatus: foz that watt lyeth 
where 2. pꝛeſent by ſeueral titles, but theſe pas 
trons pꝛeſent al in one title, a therfozethe Oꝛ⸗ 
dinar may ſuffer it to paſſe it hee will into the 
laps,and this maner of pꝛeſentments muſk bee 
obſerued in this realme in law and conſctence, 


Ho long time the — ſhall haue 
to preſent to a benefice, 
Cap, 31. 
queſtion is aſked in Sima Angelica 
in the title Ius patronatus the 16 article, a 
there itt is anſwered d ik the patr6 be a lap 


it he b 
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Clarke, he ſhal haue vi. moneths. S. Ind by the 
common law he ſhal haue vi. moneths 

he be a lay man 02 a Clarke, and J ſee no rea- 
why a clarke ſhould haue moze teipit then a lap 
man, but rather the contrary,Do, From what 
tune ſhal þ vi.moneths be accompted S. That 
is in dtuers maners after the mauer of the voi⸗ 
dance,fo2 if the church void by death, creation, 
oz ceſſion, the vi.moneths ſhalbe counted from 
the death of the encumbent, oz from the creatt- 
on, oz ceſſion, whereof the patron ſhall bee coms 
pelled to take notice at his peril, and if the vot⸗ 
dance be by reſignation oꝛ dep2tuatton;tht the 
vi. moneths ſhall begin when the patron hath 
knowledge giuen him bythe Biſhop of the re⸗ 
ſignation oꝛ depztuatton. Do. What tf he haue 
knowledge of the riliguatton oz depꝛiustion 
and not by the Biſhop, but by ſome other, ſhall 
not the ſixe moneths begin then from the time 
of that knowledge? St. ſuppoſe that tt ſhal 
not begin til he haue knowledge giuen him by 
the Biſhop. D. In vnton ts alſo a cauſe of voi⸗ 
dance, how ſhall the vi. moneths bee reckoned 
there; S. here can no bnton bee made but the 
patrons muſt haue knowledge, and it muſt bee 
appointed who ſhall pꝛeſent after that vnion, þ 
is to ſap, one of them oz both, eyther toyntly 02 
by turne one after another as the agreement is 
bpon the buion, and ith the patron ts pztup to 
the auotdance,and is not ignoꝛant of it the vt. 
monethes ſhall bee accompted from the agree⸗ 


ment. Doct. I ſee well bythe reaſonthat thou 


haſt made in this ; ce ſome⸗ 
— Chapter, ignoꝛaun 


the Lawe of Englande,foz in 
ſome 
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ſome of the ſayd auoydances it ſhall excuſe the 
pattons, as it appeareth by the reaſons aboue, 
and in ſome it ſhall not, wherefoze I p2ay thee 
ſhew mc ſomewhat where tgnozaunce excuſeth 
inthe Lawe of England, and where not after 
thtne opinion. S. I will with good will here: 
after doe as thou ſayeſt if thou put mee in re- 
membzance thereof. But I would yet mooue 
thee ſomewhat further tn ſuch queſtions as J 
haue moued thee befoze concerning the diuer⸗ 
ſittes betweenthe laws of England and other 
lawes:foz there be many moe caſes therof that 
as mee leemeth haue right great nee de foz the 
good oꝛder of conſcience of many perſons to be 
rcfozmed and to bee bzought into one opinion 


both among ſptrituall and tempoꝛal, as u is in 


the caſe where Doctozs holde opinion that the 
ſtatute of lap men that reſtratne liberty to giue 
lands to the Church ſhould be void, e they ſap 
farther that if it were pzoh1bit by a ſtature that 
no gift ſhould be made to fozretves, thatyet a 
gifrmade to the church ſhould be good, ko they 
ſap, that the inket tour map not take awap the 
authoztty of the ſuperiour, e this ſaping is dt- 
rectiy againſt the ſtatuts wherby it is pꝛohibit 
that lands ſhould not be giuen into Mortmain, 
and they ſay alſo that bequeſts and gifts to the 
church muſt be determined after the law Can⸗ 
non, s not after the laws e ſtatuts of lay men, 
and ſo they regard much to whom the gift is 
made, whether to the Church 02 to make cauſ⸗ 
waits, oz to cõmon perſons, s beare moze fauoz 
tu giftes to the Church then to other, and the 
law of the Realme beholdeth the thing = — 
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giuen and pꝛetended, that if the thing that tg 
gtue be of lands 02 goods, that the determina: 
tion thereof of right belongeth in this Realme 
to the Kings Laws, whether it be to ſpiritual 
men 02 tempoꝛal to the church,oz to other, and 
ſo is great diutſfon in this behalf whe one pꝛe⸗ 
ferreth his opinion, e an other his, # one this 
turtiſdiction,* an other that, and that as it is to 
feare moꝛe of ſingulartty then of charuy:wher⸗ 
— — haue = _ 
charge ouer the people ſpecially to the hea 
their ſoules , are moſt boũd in cõſcience befo2e 
other to look to this matter, a to do that in the 
ts in all charity to haue it refoꝛmed. not behols 
ding the tempoꝛal iuriſdict ion noz ſpiritual tu⸗ 
riſdiction, but the common wealth e quie tnes 
of the people:s that vndoubtediy would ſhoꝛtly 
follow it᷑ this diuiſlon were put — 
ſuppoſe veru wil not be but that al men 

in the realme both ſptritual g tempoꝛall be 03- 
dꝛed x ruled dy one law as to tẽpoʒal thinges: 
Notwithſtanding fozaſmuchasthe of 
this witing is not to treat of this matter, 
therefoze I wil no farther ſpeak therof at this 
time. D. Then J pꝛay thee p2oceed to an other 
queſtion as thou ſateſt thy mind is to doe. S. J 
will with good will. 


Ia man be excommenged, whether he may 
in any caſe be afloiled without making 
ſatis faction. 
Cap. 32. 
IAthe ſumme called Summa Roſella, in the 
title Abſolutio quarra, the ſecond 9 
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ſald, chat he that is excommunicate foz a wzong 
it he bee able to make ſatiſtaa ton, ought not to 
de aſſotled but he doe fariſfie , # that they offend 
chat do aſloile him, but pet neuertheles he is af- 
ſoiled, g tk he be not able tomake amends that 
he mult pet be aſſoiled, taking a ſufficient gage 
to ſatilfle if he be able Hereafter,oz els that het 
make an other to ſarilfie if he be able. And theſe 
ſaptngs in many things hold not in the lawes 
of England. D. I pzaythee ſhew me wherem 
the law of the Realm varieth there from. S. It 
a man be excommunicate in the ſptrituall court 
foz debt, treſpas, oꝝ ſuch other things as belong 
to the Aings crowẽwne, and to his rotal dignity, 
there hee ought to be aſſoiled without making 
any fatiſtacion,foz the ſpirttuall Court excee⸗ 
deth their power 1a that they held plce in thole 
caſes,# the party if he will may therupon haue 
a Przmunire facias, as wel againſt the partie 
that ſued him, as agatnſt the Judge, a therfoze 
tn this caſe thep ought m conſcience tomake 
abſolution without any ſatiſfacti5,foz they not 
onely offended the party in calling him to an- 
Cwere befoze them of ſuch things as belong to 
the law of the Realme, but alſo the ing: foꝛ he 
by reaſon of ſuch ſuits may leeſe great aduan⸗ 
tages by reaſon of the witts oꝛiginals, tudt- 
ctals, ines, amerciaments, a ſuch other things 
as might grow to hun tf ſuits had btn taken in 
his courts accoꝛding to his lawes,# accozding 
to this ſaping it appeareth in diuers Statuts, 
that if a man lay violent hands vpona Clark 
and beat htm, that fo: the beating amends ſhall 
Eee ee 
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of violent hands vpon the Clark, amends ſhal 
be made in the Court chziſtian. Ind therfoze & 
the Judge in the court ch2iſttan would award 
the party to peld damages foz the beating. hee 
did againſt the ſtatute: but admit that a man 
be excommenged fo: a thing that the ſptrituall 
Court map award the party to make ſatiffacti: 
on ok, as foz the not incloſing of the Churchs 
yard, oz foz not apparelling of the church con: 
neniently;Then I think the party muſt make 
reſtitution 03 lay a ſufficient cauſlon tf he be as 
ble oz he be aſſotled: but if the party offer ſufft- 
ctent amends and haue his abſolution, and the 
Judge will not make him his letters of abſo⸗ 
lution, if the excommengement bee of Recoꝛd 


in the &tngs Court, then the King may waite 


vnto the ſptrituall Judge, commaunding him | 
that hee make the partie his letters of abſolus 
tion vpon patne of a contempt, # tf the ſayd ex⸗ 
communication be not of Recozd in the Kings 
Court, then the party map in ſuch caſe haue 
his acti agatnſt the Judge ſpiritual, foz that 
hee would not make him his letters of abſolu⸗ 
tion, but it he be not aſloiled, oz it he be not able 
to make ſatiſtact ion, and therefo:e the Judge 
ſpirit uali wil not aſſoile him, hat the Ringes 
Lawes max do in this caſe I am ſomewhat in 
doubt & wil not much ſpeake of it at this time. 
but as I ſuppoſe he may aſwel haue his acti6 
in that caſe toꝛ the not aſſouing htm , as where 
he ts aſſoiled, and that Þ Judge wil not make 
him his letters of abſolution: and J ſuppoſe 
the ſame law to be where a man is accurſed fo2 
a thing that þ Judge had W 
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him in, as foz Debt, Treſpaſſe, oz ſuch other. 
Do. There he may haue other remedies, as a 
Præmunire facias,02 ſuch other, and therfoze J 
ſuppoſe the other action lieth not foʒ hum. 

S. The Judge and the partte may be dead,# 
then no Prxmunire lieth,and though they were 
a ltue and were condemned in Przmunire , yet 
that ſhould not auotd the excommengement , E 
therefoze I thinke the action lpeth ſpecially, if 
he be thereby delayed of actions that hee might 
haue tn the kings court, ifÞ ſatd excommenges 
ment had not bin, 


q Whether a Prelate may refuſe a 
Legacie. 


Cap. 33. 


C is mooued in the ſatd ſum, named Roſella 
inthe title Alienatio xx. the xi. article, whes 
thera pꝛelate map refuſe a legacy, wherin di⸗ 
uers optntds be recttedther,which as me thin- 
keth haue need after the laws of the realm to be 
moꝛe platnly declared. D. I pa thee ſhewme 


what the Law ofthe Realme will therein. St. 


J think that eueryp2elate and ſoueraigne that 
map onely ſue, and be ſued in his owne name, 
as Abbottes , Pꝛiours, and ſuch other, map 
refuſe any legacy that is made tothe houſe: foʒ 
the legacy is not perſh tilt hee to whom it is 
made aſſent to take it, fo2 els it hee might not 
refuſe it, he might be compelled to haue landes 
where he ꝗ— 

t 
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but then ik he tntendtorefuſe,he muſt as ſoone 
as his title by the legacy falleth, relinquiſh to 
take the p2ofits of the thing bequeathed , koꝛ if 
one take the pꝛollts therof, he ſhal not after re: 
fuſe the legacy: but yet his ſucceſſoʒ may if hee 


will refuſe the taking ofthe p2ofits to ſaue the | 


houſe from peelding damages, oz from arrera⸗ 
ges of rents if any ſuchbe,s like law is of a re: 
matnder, as is in legacy,foz though in þ caſe of 
a temainder # alſo of a deuiſe as moſt men ſay, 
thefr:choldis caſt vpon him by the lawe when 
the remainder 02 deuiſe falleth: yet it is in his 
kiberty to refuſe the taking of the pꝛolſtes, 8 to 
refuſe the remainder if he wil, as he might doe 
of a gift of lands, oʒ goods, fo: if a gife be made 
to a man that refuſeth to take it, the gift is 
void, e if it be made to a man that is abſent:the 
gift taketh no effecte in him till hee aſſent : no 
moꝛe then it a man diſſeiſe one to an other mis 
ble, hee to whole vie the difſeiſin is made, hath 
nothing tn the land, ne is mo difſetſo; tu he a- 
gree.Ind to ſuch diſſeiſons e giftes,an Abbot 
02 Pꝛioꝛ may diſagree aſwel as any other mi, 
bt after ſome men a Biſhop,of a deuiſe, oz res 
mainder that ts made to the biſhop, and to the 
Deane and Chapter, noʒ a Deane and a chap⸗ 
ter of a deuiſe , 02 remainder made to them, ne 
pet the maſter of a colledge of ſuch a deuiſe, 02 
remainder made to him # to his bzeth:en,map 
not diſagree without the Chapter oz bzethzen, 
fo: the Biſhop of ſuch landes as he hath with 
the Deane and chapter, ue the Deane no2 ma⸗ 
ſter of ſuch land as they haue with the Chap: 
ter oz Bzethzen may not aunſwere _—_ 
t 
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the chapter a bzethzen,s therfoze ſome ſap that 
tf the Deane oz maſter will refuſe,oz diſclatme 
in the landes, that they haue by the de uiſe 02 
rematnder, that diſclatmer without the Chaps 
ter 02 bzethzen is void. Ind therefoze it is hol⸗ 
den in the lawe, that ik a Biſhop be vouched to 
warrant, a the tenant bindeth hum to the wars 
ranty by reaſon of a leaſe made to him by the 
Btſhop,and by the Deane 8the chapter, yeel- 
ding arent ,that in that caſe the Biſhop may 
not difclatme in the reuerſlon without the afs 
ſent of the Deane and Chapter: But pet if a 
reuerſion were granted to a Deane # a Chaps 
ter, and the Deane refuſe,the graunt is void. 
And ſo it appeareth that a Deane map refuſe 


to take a gift, or grant of landes, oz goodes, oz 


boek a reuerſlon made to him and to the chapter, 
and vet he map not diſagreeto a remainder, oʒ 
deutſc,s the dtuerſlty is becauſe the remainder 
and deuiſe be caſt vpd him without any aſſent, 
whereunto neither the Deane oz the Chapter 
by themſelues , may in no wiſe diſagree with- 
out the aſſent of the other: But a gift oz grant 
is not good to them without they both aſſent, 
# in ſuch gutes as J ſuppoſe an Jnfant map 
diſagree aſwell as one offull age, but it᷑ a wo⸗ 
man couert diſagree to « gtft,and the huſband 
agree, that gilt is good. D. What it ß lands in 
that caſe of a mans his wife bee charged with 
damages, 02 bee charged with moze rent then 
the land is woꝛth, and the huſbanddie, ſhal the 
wife be charged to the damages, oz to the rent / 
S. J thinke nay, if the wife refuſe the octupa⸗ 
tion of the ground after her huſbandes death, 
and 
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and I think ß ſame law to be it᷑ a leas be made 
tothehuſband and the wife ycelding a greater 


rent then the land ts woꝛth, that the wife after 
the huſbandes death map refuſe the leaſe to 
ſaue her fromthe payment of the rent, a ſo map 
the ſucceſſour of an Fbbot. Do. Ind if the huſ⸗ 
band in that caſe ouer liue the wife, a the make 
his executo:s and dye, whether may his execu⸗ 
to2S in like wiſe refuſe the leaſe S. It they haue 
goods ſufficient of their teſtatoz to pap þ rent, 
I think they may not refuſe it, but if they haue 
not goods ſuffictent of their teſtatoꝛ to pap the 
rent to the end of the terme, I think if thep re⸗ 
linquiſh the occupation, they may by ſpeciall 
pleading diſcharge themſelues of the rent 8 the 
leaſe,# if they do not, they may lightly charge 
themlelues of thetr owne goods. Ind it a leas 
bee made foz terme of life , the remainder to an 
Abbot fo terme of lite ot J. at S. reſeruing a 
greater rent then the land is woꝛch, e after the 
tenant foz term of lite dieth, the Abbot may re⸗ 
fuſe the remainder foz the cauſe befoze rehear⸗ 
ſed, and in caſe that the Abbot aſſent to the 
remainder whereby he is charged to the rent 
during the time that hee ts Abbot, and after he 
dyeth oz ts depoſed lyutng the ſatd J. at S. in 
that caſe his ſucceſſoʒ may diſcharge hunſelfe 
bp refuſing the occupation of the land, as is as 
fozeſayd, But I thinke that ifſuch a remain- 
der were made to a Deane, and to the Chap⸗ 
ter, and the Deane agree without the aſſent 
ofthe Chapter, that in that caſe the Deane 
and the Chapter may afterward diſagree to 
the remainder , and that the acte of the Do. 


The 34. Chapter. 121 


out the aſſent of the Chapter ſhall not charge 
the Chap.tn that behalf, and thus it appeareth 

the meaning of the ſatd chapter 6 artys 
cle tn the ſatd ſumme be, that a pꝛe late may not 
diſagree vnto a legacie, foʒ hurting of a houſe, 
yet he may after the laws of the realm diſagree 
thereto, where it ſhould hurt his houſe. Ind if 
tn a præcipe quod reddat,ther be but one tenũt, 
be he ſpirituall oz tempoꝛal, a he — 
of diſc laymer in ſuch caſe, where hee may dif: 
clatme by the law, there the land ſhal veſt in p 
demandant, s if there be a. tenants then ut ſhall 
veſt in his fellow, tf hee will take the whole tes 
nancy vpon htm, oꝛ eis it ſhal veſt tn the demã⸗ 
dant. But tf an Abbot oz a lap man refuſe the 
| taking ofthe pꝛolits, and ſhew a ſpeciall cauſe 
why it ſhould hurt him if hee did aſſent, and be 
thereby diſcharged as is ſaid befoze: In whom 
the land ſhal then veſt it ts moze doubt, whe rot 
IJ wil no farther ſpeake at this tune. And thug 
it appeareth by dtuers ofthe caſes that be put 
inthis chapter that he that is ignozaunt in the 
law ofthe realme, ſhal lack the true tudgement 
ok conſciente in mam caſes. Foz in many of 
theſe caſes that may be done therm by the law, 
muſt alſo be obſerued in conſcience ac. 


q Whether a gift made vnder a condition bee 
voide ifthe ſoueraigne only breake 
the condition, 


Cap, 34- 
* famma Roſella wk the title Alienatio, che 12 
amicle, is aſked this — gift 
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made bnder a certaine fourthe may be auoyded 
oz reuoked, becauſe the pꝛelates oʒ ſoueratgne 
onelp did bzeake the fourme, and it is there aw 
Cwwered that tt map not, foz that the deede of 
the pꝛelate only oughe not to hurt the Church, 
and if thoſe wozds(vnder a maner) be bnder: 
ſtood of a gtftvpon condition as they ſeeme to 
bee, then the ſaide ſolutton holdeth not tn this 
realme neither in law noz conſcience. D. What 
is then the lawe of England if a man enfeoffre 
an Abbot by deede tndented bpon condition, 
that if the Pbbot paye not to the Feoffoz a cer: 
tatne ſumme ofmoney at ſuch a day, that then 
it ſhalbe lawfull tothe feffo: to reenter, and at 
that day the Abbot faileth of his paiment, map 
8 latofully reenter and put out the 
S.Pea berily,fo: he had no right to the land, 
but bythe gif: of the feffour, and hus gift was 
conditionel, a rherefoze tf the condition be bꝛo⸗ 
hen, it iSLlawfull by the Law of England foz 
the keſloꝛ to reenter, and to take his land again 
Eto hold it as in his firſt eſtate, by which teen⸗ 
try after the lawes ot᷑ the realme, he diſpꝛoueth 
the firſt liuety of ſeiſin, and all the miſne actes 
done between the firſt feoffement and the reen⸗ 
try, and inkozceth litle in the Lawe , in whom 
the default be that the condition was not per⸗ 
koꝛmed, whether in the Pbbot 02 in his couent, 
oz in both, o2 tn any other perſon whatſoever 
he be, except it be in the fi oſtour Himſelfe. Ind 
it is great diuerſity betwee ne a clere gift made 
to an Abbot without condition, and where it is 
made with conditton, koꝛ whe it is made with- 
out 


* 
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out con dition, the acte of the Abbot onelp ſhall 
not by the common lawe diſherit the houſe, bus 
u bee in very fewe caſes, but yet vpon diuers 
ſtatutes the ſufferance of the Abbot onely map 
diſherue the houſe, as by his teaſſer, 02 by lea⸗ 
uptng of a croſſe bpon a houſe againſt the ſta⸗ 
tate therof made, in which caſe the houſe theres 
by ſhall teeſe the land, and ſome ſap that by the 
common law vpon this diſclaimer in auowzy, 
a wit of right of diſclaimer lieth, but if the gift 
bee vpon conditton , it ſtandeth netthcr with 
law noz conſcience, that the Abbot ſhouldhaue 
any moze perfect oʒ ſure eſtate then was gtuen 
vnto hun, and therefoze as the ſaid eſtate was 
made tothe houſe vpon condition. ſo that eſtate 
may be auoided foz not perfozming ofthe con⸗ 
dition: Ind I thinke verily that this I haue 
ſatd is to be hol den in this Realm, both tn the 
Law and conſcience, and that the decrees of 
the Church to the contrarie , binde not in this 
caſe. But if the landes bee giuen to an Abbot, 
and to his Couent, to the intent to find a Lip, 
02 to giue certaine almes to pooze 

the intent be not in thoſe caſes futſfilled, pet the 
feoffour,noz his hetre map not reenter , foz hee 
reſerued no reentry by expꝛeſſe woꝛdes, ne in 
the wozdes, when he ſaid, to the intent to finde 
a Lampe on to gtue almes ec. is implyedno 
reentry,ne the feoffo2,noz his hetres ſhall haue 
no remedie in ſuch caſes , vnleſſe it bee within 
the caſe of the Statute of Weſtminſter the ſe 
cond that gtueth the Cellauit de Cantaria. 


3. JWhe⸗- 
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4 Whether a couenant made vpon a gift tothe 
Church, that it ſhall not be alic- 
ned,be good, 


Cap. 35. 


N the ſaid ſumme called Summa Roſella, the 

ſaide title Alienatio , the 1 2.article, is aſked 

this queſtion, whether a couenant made vpõ 
8 gift to the church, chat it ſhall not bee aliened 
be good. Ind the ſame queſtt5 ts moued again 
in the ſapde Summa called Roſella, in the tytie 
Cõditio the firſt article, tn Summa Angelica, 
tn the title Donatio prima, the 51,4 52-articles, 
Ethintent of the queſtid there is whether not⸗ 
withſtanding that þ condition be good to ſome 
altenations, whether that vet it bee good to re- 
ſtraine alienations foꝛ the redemption of the þ 
bee tncaptiutty vnder the Jnfldels, 02 foz the 
greater aduantage tothe houſe, a though the 
better opimon be there, þ the conditibd map not 
be b2oken fo2 redFptton of them that be in cap⸗ 
ttutty : yet it is tn maner a whole opinion that 
tt may be ſoldfoz the greater aduantage to the 
houſe foz it is ſayd there that it map not be ta⸗ 
ken, but that the intent ofthe gtuer was ſo, # 
therefoꝛe they call the condition that pꝛohibt⸗ 
teth it to be ſold, conditio turpis, that is to ſay, a 
bile conditton , wherefoze they regard it not: 
but verily as I take it tt a condittonmay res 
ſtratne any maner of altenation, then it ſhal as 
well reſkratne Iltenattons fo: the two cauſcs 
befozc rehearſed, as fo any other cauſes, and 
** ————_—— 
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after the laws of the Realme, that vpon giftes 

to the Church reſtrayneth altenations, yet J 

ſhall touch one reaſon that is made to the con⸗ 
trarp, that is this; There ia acleere ground in 
the law, that if a feoffement bee made to a com⸗ 
mon perſon in fee vpon conduti that the fe itte 
ſhal not alien to no man, that c6ditton is void, 
becauſe it ts contrary to the eſtate of a fee ſms 
ple to binde him that hath the eſtate that bee 
ſhould not alien tf hee liſt, and ſome ſay that au 
Ibbot that hath land to htm and to his ſucceſs 
ſoꝛs hath as high and as perfit a fee ſimple as 
bath a lay man thathath lande to hun and to 
his heires, andtherefoze they ſay that it is as 
well againſt the Law of the Realme to p2obt- 
bite that the Abbot (hall not alten, as it is to 
pzohtbite a lap man thereof, and though tt bee 
therein true as they ſay, as to the highneſſe of 
the eſtate, yet mee thinketh there ts a great di⸗ 
tierſltie berweene the caſes concerning their a⸗ 
lienations:fo: when lands be gtuen in fee ſim⸗ 
ple to a common perſon,the intent of the Lato 
ts that the feoffee ſhal haue power to alten, and 
tf he doe alten, it is not againſt the tntent of the 
Law, ne pet againſt the intent of the feffo2,but 
when landes be gtuen to an Ibbot and to his 
ſucceſſoꝛʒs the intent of the lade is, and alſo of 
the giuer(as it is to pzeſume) that it ſhoulde 
rematne in the houſe koꝛ euer, and therefo; e it 
is called Mortmain, that is to ſap, a dead hand, 
as who ſayth that it ſhall abide there atway as 
A —— the houſe. Ind theretoꝛe as I 
ſuppoſe the law will ſuler that conditton ts be 
good — 


maine 
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main ſhould not be aliened and that pet it map 
pꝛohibite the ſame condition to bee made vpon 
a feoffement made in fee ſimpie to a man and to 
his heires: koʒ that is the moſt high, the moſt 
kree, and the moſt pureſt ſtate that is in þ law, 
But the Law ſuffereth ſuch a conditton to bee 
made von a gift tntaple becauſe the Statute 
pꝛohtbiteth that no alienation ſhould be made 
thereof. And then as the Law ſuffereth ſuch a 
condition vpon a gift in Mortmaine, that is to 
ſap, that it ſhall not be altened,to be good: then 
tit Judgeth the condition alſo accozding to the 


woꝛ des, that is to lap, if theconditton bee ge⸗ 


nerall that they ſhall alien to no man , as this 
caſe is that it ſhalbe taken generally accozding 
to the wo2ds,and it ſhall not be taken that the 
intent of the giuer was otherwiſe then hee ex- 
p2eſſed in his gtft, though percaſe it het were 
altue himſeife and the queſtion were aſked 
him whether hee would be contented tt ſhould 
bee altened fo: the ſatdtwocauſes oz not. hee 
would ſay ve, but When he is dead no mã hath 
authozitie to interpꝛet his gift otherwiſe then 
the law ſuffreth,no2 other wiſe then the woꝛds 
of the gift bee. And if the condition be ſpectatl, 
that is to ſap, that the land ſhall not be altened 
to ſuch a man oʒ ſuch a man, then the condition 
Call bee taken actoꝛding to the woꝛdes, s then 
they map be aliened as foʒ that condition to a⸗ 
ny other but to them to whom it is exp2eſſely 
p20htbtted that the lande ſhould not be aliened 
to. And tf the landes in that caſe bee aliened to 
one that is not excepted in the condition, thẽ he 
may alten the land to him that is firſt _—_ 
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without bzeaktng of the condition, fo: conditts 
ons be taken ſdrauly tn the law and without e⸗ 
quity. Indthus me thinketh that becauſe the 
ſayd conditton is generall and reſtrayneth all 
alienations,that it map not be aliened neyt her 
by the law of the Realme, ne pet by conſcience, 
no mo2e-foz the ſapd two cauſes, then it may 
koʒ any other cauſe, and this caſe muſt of nes 
ceſſity be tudged after the rules and groundes 
of the Lawe of the Realme, and after no other 
law as me ſeemeth. 


q Ifthe patron preſent not within vi.modths, 
who ſhall preſcat, 


Cap. 36. 


N the ſame ſum,called Summa Roſella in þ 
title Beneficium in principio it is aſked, i᷑ the 
patron pꝛeſent not within ſixe moneths who 
ſhall pꝛeſent, and within what tune the pzes 
ſentment mult be made. Ind it is aunſwered 
there that ik the — pzeſent not within (ire 
monethes,thet the Chapter ſhall haus ſixe mo⸗ 
neths to pꝛeſent, and it the Chapter pꝛeſent 
not withtn vi.monethes, that then the 2Btſhop 
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Pope. And ſo as it is ſatd there the Frchbiſhop 
ſhall ſupply the negligence of the Biſhop if he 
be not exempt.,and if be be exempt, the pzelents 
ment immedtatly ſhall fall vpon the Biſhop to 
the Pope. Ind as J luppole theſe diuerſityes 
hold not in the lawes of the realme.Do, Then 
Amar thee ſhew mee who ſhall pzeſent be the 
lawes ofthe Realme it the patron doe not pꝛe⸗ 
ſent within vi. monethes? St. Then fo2 default 
of the patron the Biſhop ſhal pꝛeſent vnles the 
king be patron , and it the Biſhop pꝛeſent not 
within vi. monethes, then the Yetropolttane 
ſhall pzeſent whether the Biſhop be exempt oz 


not. And ik the Metropaluane pꝛeſent not win 


the time limited by the law, thẽ there be diuers 
opinions who ſhall pꝛeſent, foz ſome ſap þ pope 
ſhall pꝛeſent, as it is ſaid betoze, and ſome ſap, 
the king ſhall pꝛeſent. 

D. What reaſon make they that ſaythe king 
ſhould pꝛeſent in that caſe St. This ts then 
reaſon,thep (ay þ the king is patron pat amoũt 
ok all the beneficcs within the Realme. Ind 
they ſap further that the kiug and his pꝛogeni⸗ 
toʒs tngs of England without time of minde 
haue had authmue to determine the tight of 
patronages in this realm in their own coarts, 
uind are bound to ſee thetr ſubiectes haue right 
in that bebalfe within the Realme, and that 
in that caſe from hen lyeth no appeale. Ind 
then they ſay that if þ Pope in this caſe ſhould 
pꝛeſent, that then the king ſhould not only leeſe 
his Patronage paramount, but aiſo that hee 


uy not ſometime be able to doe right to his 


Do, Jn 
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Do. In what caſe were ihet :S. It is in this 
caſe: The Law of the realme is, hat if a benes 
fice fall void that the patron (hall pzcſent with: 
tn vt.monethes,andif he doe not that then the 
O:d:narte ſhall pzefent , but yet the Lawe is 
farther tn this caſe , that if the Patron p2eſent 
befoze the D2dtnarie put tn his Clerke , (hat 
then the Patron of right ſhall inter his -pzez 
ſentment , and ſo it is though the tune Gould 
fall after to the Metropolitan, oz to the Pope, 
and if the pzeſentment ſhould tall tothe Pope, 
then though the Iduowſon abode (till void, ſo 
that the Patron might of right p:eſent , yet 
the Patron ſhould not knowe to whom hee 
ſhould pꝛeſent, vnleſſe hee ſhould goe to the 
Pope, and ſo hee ſhould faile of right within 
the Realme. And it percaſe hee went to the 
Pope and pꝛeſented an able Clerke vnto hun, 
and yet his Clerke were refuſed and an other 
put in at the collaton of the Pope, 02 at the 
p:eſentment of a ſtraunger, yet the Patron 
could haue no remedte fo; the wzong within 
the Kealme , foz the Jncumbent might abide 
i! out ofthe Reatme. Ind therefo:e the lawe 
will ſuffer no title tn thts coſe to fall to the 
Pope. Ind they ſay, that fo2 a like reaſorr tt 
is that the lawe of the Kealme will not allowe 
an excommengement that ts certifyed into the 
kings Court vnder the Popes Bulles ;Foz 
ik che partie offered ſufficient amendes, and yet 

tould not obtame hts letters of abſolution.che 
King houſd not knowto whom to wyite- foz 
the letters of Abſolutton, and the partie could 
not haue right , and that the Lawe will _ 
| „ 
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wiſe ſuffer. Do. The Patron in that caſe may 
pꝛeſent to the O2dinary as long as the church 
is voide, and tf the O:dinarte accept hun not, 
— — againſt hun 
the Realme. But tf the Pope will put 
in an Yncumbent befoze the Patron pꝛeſent, u 
is reaſon that he haue the 
ſeemeth befkoze the king. S. When the Oꝛdina⸗ 
rie hath ſurceſſed his time, hee hath loſt Hts 
power as to that pzeſentment, ſpecially if the 
collation bee deuolute to the Pope. Ind allo 
when the pzeſentment is tn the Metropoli⸗ 
tane,he ſhall put in che Clerk himſelfe and not 
the D:dinary,and ſo there ts no defaule in the 
Oꝛdinarie though he pꝛeſent not the Clerk of 
the Patron, it his time bee paſt , and (othere 
no remedy againſt himfoz the Patron, 
D. Thoughthe Jncumbent abide ſtili out of 
the realm, pet may a Quare impedit lie againſt 
him within the Realme, and ik the Incumbent 
make defaule vpon the dtſtreſſe and appcare 
not to ſhew his title: then the patron ſhal haue 
a wziteothe Biſhop accozding to the ſtatute, 
and ſo he ts not without remedy. 

S. But in this caſe hee cannot be ſummoned, 
attached, no: diſtramed, within the Realme. 
D. e may be ſummoned by the Church as the 
tenant may in a Wut of right of Bduowſon, 
St. There the aduowſon ts tndemaund, s here 
the preſentment ts onely in debate, and ſo hee 
cannot bee ſummoned bythe Church here no 
mozethen if it were in a wiit of Innuuy, and 
there the common returne ia, quod Clericus eſt 
bencficiatus, non habẽs laicum feod' vbi — 
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ſummoneri. And though hee might be ſummo⸗ 
ned tn the Church, yet he might neuher bee at⸗ 
tached no: diſtramed there, and ſo the 
ſhould be without remedy. D. Ind if hee were 
without remedy hee ſhould pet bee in as good 
caſe as he ſhould be tf the king ſhould p2efent, 
fo: if the tytle ſhould de giuen to the King, the 
Patron had loft his pzeſentment clerely foz the 
tune, though the Church abide (tilt voide. Foz 
IJ haue heard ſay that in ſuch 

no time after the Lawe of the Realme runneth 
vnto the King. St. That is true, but there the 
pꝛeſentme nt ould be taken krom him by right 
and bythe Lawe , and heere it ſhould be taken 
krom him agatnſt the Lawe , and there as the 
Law could not help him,and that the law will 
not ſuffer. Do. Pet me'thinketh atwaythat the 
tule of the Laps in ſuch taſe is giuen by the 
law ofthe Church, e not by the tempozal law, 
e thefoꝛe it fo;ceth but lle what the tempozall 
law will in tt as mee ſeemeth. S. In ſuch coun⸗ 


tries where the Pope hath power to deter⸗ 


mine the right ol tempoꝛall things, I thinke it 
is as thou ſayſt, but in thts realme it is not ſo, 
And ß right ot᷑ pꝛeſentment is a tẽpoꝛal thing, 
and a tempo2altnheritance,#therfoze J think 
it betongethto the Rings law to determine, # 
alſo to make lawes who ſhall preſent after vt. 
monethes aſwell as befoze, ſo that the tytle of 
examtnation of abtlttte oz nona bilitie bee not 
thereby taken from the O2dinary Ind in likes 
wile tt is of auoydaunte of benefices,that is to 
ſay, then it ſhalbe tudged be the kings Lawes 
an 
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the right thereof, and thoſe clatmes ſeemeth not 
to be againſt the Law of God, Ind ſo me ſee: 
meth in this caſe the pzeſentment is giuen the 
amg. D. And if the King ſhould haue right to 
peſent,then might the Church happen to con⸗ 
tinue votd koz euer, ſoʒ as wee haue ſayd befo:e 
no time runncth to the King in ſuch pzeſent- 
mentes.S. It᷑ any ſuch caſe happen it the King 
p2eſent not, then may the Oꝛdinary let in a des 
pute to ſerue the cure as he map doe when neg⸗ 
ligence is in other patrons that may pꝛeſent & 


doe not, and alſo it cannot be thought that the - | 


King which hath the rule e gouernance ouer 
the people,not onely oftheir bodies but alſo of 
their ſoules, wil hurt his conſcience and ſuffer 
a benefice continually to ſtand without a Cu⸗ 


rat, no moꝛe then hee doth tn Yduowſons that 


be of his owne pꝛeſentment. 


q Whether the preſentment and collation of 
benefices and dignities, voiding at Rome, 
belongeth onely to the Pope. 


Cap. 37. 


A theſame ſum, called Summa Roſella, in the 
title Beneficiũ primum, in the 13. article, It 
is ſaid benefices, dignities, E 
v in the court of Rome max not de guen 
but by the Pope, # likewiſe of the Popes ſer⸗ 
nants and of other that come and goe from the 
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in a moneth:then after p moneth they to whom 
tt belongerh to pꝛeſeut, may pꝛeſent by them: 
ſelues only, oꝛ by theu vicar generall ifthey de 
in karre partes, e theſe ſapings hold not in the 
law of the Realme D. What is the cauſe that 
they hold not in this realme,as wel as in all o⸗ 
ther realms S. One cauſe is this; The king in 
this Realme accoꝛding to the an:tent right of 
his Crowne, of all his Aduowſons that bee of 
his patronage ought to pzeſent . And in like 
wile other Patrons of beneũces of their pꝛe⸗ 
ſentment z the plee of p right of pꝛeſentmentes 
of beneficcs within this Realme, belong to the 


King and his crowne. Ind theſe titles cannot 


be taken rom the King and his ſubiectes, but 
by their aſſent, and the law that is made there⸗ 
in to put away the title, bindeth not in this 


realme; Ind ouer that befoze the ſtatute of 25. | 


E. 3 there was a great inconuenience and miſ⸗ 
chtefe , by reaſon of divers pꝛouiſlons # teſer⸗ 
uations thatthe Pope made to the benefices 
ofthis Realme contrarie to the olde ryght ot 
the Ring end other Patrons of this Realme, 
aſwell to the Irchbthopzicks, Biſhopꝛickes, 
Deanr es and Abbets,as to other dignityes 8 
beneficez ofthe Chinch. Ind man times ali⸗ 
tus thereby had benefices within the Realme 
that vnderſtood not the Engliſh tongue, ſo þ 
they could not counſatle ne comfozt the people 
when need required, and by that occaſlõ great 
riches was conuey2d out of the Realme : 
' wherefozc to auoid ſuch (nconuentence, it was 

ozdained by the ſaid ſtatut þ all patrons aſwel 
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ments freely, s in caſe the collation 02 pꝛouiſiũ 
were made by the Pope tn diſturbance of any 
Sptrituall Patron, that then foz that time the 
King ſhould haue the pzeſentment,s8 if tt were 
in diſturbance of any laye Matron, that then it 
the patron pꝛeſented not within the halfe yeare 
after ſuch vordance, noz the biſhop of the place 
within a moneth after the halfe yere : that then 
the king ſhould haue alſo the pzeſentment,and 
that the king ſhould haue the pꝛollts of the bes 
nefices ſo occupted by pꝛouiſion, except Abbeis 
# P2toztes,# other houſes that haue Colledge 
Ecouent, s there the colledge Ecouent to haue 
| the pꝛoſſts, and becauſe the ets generall 
Eexcepteth not ſuch benefices as ſhall voide in 
the Court of Rome , 02 in ſuch other place as 
befoze appeareth,therefoze they be taken to be 
within the pzourſfon ——— eſtatute aſwell 


jon of þ 
king s ſhal haue ltke puniſhm#t as they ſhould 
haue fo executing of bencfices voiding with⸗ 
in the realm. D. But I cannot ſee how the ſaid 


reſtraineth the Pope of his liberty, which as 
mee ſeemeth hee ought in this caſe of righe to 
haue. S. Becauſe as I ſuppoſe that patrons 
oughe of right to haue their pꝛeſentmenta, bns 
der ſuch maner as they clayme them tn this 
realme,as I haue ſapde befoze,# as inthe 26, 
chapter of this book appear eth moze at large. 
2 
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that great tnconuentence followed vyppon the 
ſayd pꝛouiſſona, and that the ſatdeſtatute was 
made to auoide the ſame , which (th that time 
hath been ſuffred by the Pope, and hath bin at» 
wap bled in this Realme without reſiſtaunce 
that the ſayde eſtatute ſhould therefoze ſtande 
with good conſcience. 


Ita houſe by chaunce fall ypon a horſe that 
is borrowed,who ſhall beare 
the loſſe. 


Cap. 38. 


N the ſaid ſumme called Summa Roſella, tn 

the title Caſus fortuitus, in the beginning is 

put this caſe. I a man lend another a hozſe, 
which tacalled Depoſuum, # a bouſe by 
chance falteth vpon the hozſe, whether in that 
caſe bee ſhall aunſwere toꝛ the hozfe? Ind it is 
sumſmete d there, that tf the houſe were like to 
kal, that then it cannot be take as a chance, but 
as the default of him that had the hozſe deltue⸗ 
red ta him · But if the houſe were ſtrong, 6 of 
ithetvhood and by common pꝛeſumption in no 
daunger of falling, but that it fell by ſodaine 
tempeſt, oz ſuch other cafualtte , that then 1 
ſhal be taken as a chance, and hee that had the 
keeping of ß hozfe ſhalbe diſcharged, # though 
thts diuerſttye agreeth with the Lawes of the 
Realme, pet fo: the moze ptapner declaration 
therof, and fo: the moꝛe like caſes and chances 
that may happen to goodes , me” 
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in his keeping that bee not his own. I ſhal ad 
a litle moze therto that ſhalbe ſomewhat neceſ⸗ 
ſary as mee thinketh to the oꝛdering of conſci⸗ 
ence. Firſt a man map haue of an other by way 
of lone 02 boꝛrowing, money, coʒne, wine, and 
ſuch other things where the ſame thing cannot 
be deltuered ik it be occupied, dut another thing 
ok like nature g like value muſt bee deltuered 
koꝛ it, a ſuch things he that they be lent to, may 
by fozce of the lone vſe as his owne. Ind thers 
foze if they periſh , it is at his teopardy, a this 
is moſt pzoperly called a lone. Alſo a man may 
lend to an other a hozſe,an oxe, a catt, oꝛ ſuch o⸗ 
ther things that may bee delivered againe, and 
they by fo2ce of that lone may bevſed and occu⸗ 
ptedreaſonably tn ſuch manner as they were 
bozowed fo3,02 as it was agreed in the time of 
the lone, that they ſhould be occupyed, a if ſuch 
things be occupied otherwiſe the accozding to 
the intent of the lone, a in that occupation they 
periſh, in what wiſe ſoeuer they periſh, ſo it bee 
not in default ofthe owner, he that bozrowed 
them ſhalbe charged ther with in law # conſct- 
ence,# if he that bozowed them occupy them in 
ſuch maner as they were lent fo2 , # in that oc⸗ 
cupation they periſh in default ot᷑ him that they 
were lent to then hee ſhall aunſwere koz them, 
And if they per iſhe not though his default, 
then hee that oweth them ſhall beare the loſſe. 
Aſo if a man haue goods to keeye to a certain 
day,fo2 a certaine recompence fo the keeptng, 
he ſhall ſtand charged oz not charged, after as 
defaulte oz no default ſhall bee in hun as be⸗ 
foze appeareth , and ſo FI ik he haue * 
02 
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ko: the keeping, but if hee haue fo the keeping, 
# make pꝛomiſe at the time of thedeliuery to re⸗ 
deltuer them ſafe at his perill,then hee ſhall be 
charged with all chances that map fall.Butif 
he make that pꝛomiſe a haue nothing fo2 keep- 
ing, I thinke he is bound to no ſuch caſualties 
but that be wilful @ his owne default , foz that 
is a nude,o2 a naked pꝛomiſe, wherupon as J 
ſuppoſe no action lieth. Aiſo it a mi find goods 
of an other, if they bee after hurt 02 loſt by wil⸗ 
ful negligence, he ſhalbe charged to the owner, 
but if they be loſt by other caſualty, as it they be 
laide in a houſe that by chance is burned, oz if 
he deltuer the to an other to keepe that runneth 
away with the, I thinke he be diſcharged; and 
theſe dtuerſittes hold moſt cõmonly vpon pled⸗ 
ges,02 where a manhirethgoods ofhis neigh: 
bo2toa certain day fo: certaine mony, e many 
other dtuerſittes be in the lawe ofthe Realme, 
what ſhalbe to the teopardy of the one, a what 
of the other, which I will not ſpeake of at this 
time: And by this it may appeare that it is c6: 
monly holdt᷑ in the laws of England it a com⸗ 
mon carter go by the wates that be dangerous 
koꝛ tobbing, oꝛ dziue by night, 02 in other incd⸗ 
uenient time a be robbed,o2 if he ouercharge a 
hozſe, whereby he falleth into the water 02 05 
ther wiſe, ſo that the ſtuffe is hurt 02 impaired, 
that hee ſhall ſtand charged fo: his miſdemes- 
nour , and if hee would percaſe refuſe to cary 
tt. vnles pꝛomiſe were made vnto him that hee 
ſhall not be charged foz no miſdemeanour that 
ſhould be in him, the pꝛomiſe were volde; Foz 


it were againſt reaſon a againſt good _— 
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and ſo it is in all other caſes like. Ind all theſe 


diuerſities be granted by ſecundary cõcluſions 
dertued bpon the Lawe of reaſon without any 
ſtatute made in that behalfe. Ind parauenture 
lawes, and the concluſſons therm, bee the moze 
platne a the moe open. Foz if any ſtatut wert 
made therin, I think verily mo doubts, e que⸗ 
ſtions would riſe vpon the Statute, then doth 
now when they be onely argued and tudgedafz 
ter the common law, 


If a prieſt haue won much goodes by ſaying 
of Malle, whether hee may gue thoſe goods 
or make a will otthem, 


Cap. 35. 


N the ſaid ſum called Summa Roſella in the 
title Clericus quartus the thtrd article,ts afs 
ke d this queſtt6; Jf a pꝛieſt haue won much 
goods by ſaping of maſſe whether he may gtue 
thoſe goods 02 make a wil of them? whereto it 
ts aunſwered there, that hee may giue them, oꝛ 
make a will ot them, ſpecially when a man be⸗ 
queth mony fo: to haue Maſſes ſatd foz him : e 
the like law is of ſuch things as a clarke win⸗ 
neth by the reaſon of an office ; Foz it is ſayd 
there, that fuch thinges come to him by reaſon 
of his owne perſon. which ſaytngs I think ac- 
co2d ts the law of ß realme. But koꝛaſmuch as 
in the ſaid article a tn diuers other places of þ 
ſatd chapter, # in dtuers other chapters ofthe 
ſatd Humme, is put great diuerſity betweene 
ſuch goods, as a Clarke hath by reaſon of his 
B i, Church 
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church, and ſuch goods as he hath by reaſon of 
his perſon, ⁊ that he muſt diſpoſe ſuch goodes 
as he hath by reaſon of his church in fuch ma⸗ 
ner as is appomted by the law of the Church, 
ſo that he map not diſpoſe them ſoltberally, as 
he may the goods þ come by reaſon of his own 
perſon, therfoze I ſhall a little touch what ſpt- 
rituall men may doe with thetr goods after the 
law of the Realme. 

Firſt a Biſhop of ſuch goods as he hath with 
the Deane and Chapter hee map neither make 
gift noꝛ bequeſt, but of ſuch goods as he hath 
of his own by reaſon ofhis Church oz of ß gitt 
of his aunceſto2s oꝛ of anp other, oz ot his paz 
trimony,he may both make giftes# bequeſtes 
lawfully. And an Abbot of the goodes ol his 
Church may make a gift,and that gift is good 
as tothe Lawe. But what it is in Conſctence 
that is after the cauſe and intent and qualitte 
ok the gift, fo2 tf tt bee ſo much that it notablie 
hurteth the houſe o2 the Couent,o2 if he giue az 
Way the bookes, oꝛ the chalices, oꝛ ſuch other 
things as beldg to theſeruice of God he offen- 
deth in conſcience, and pet he is not puniſhable 
in the Law, ne pet by Sub pena after ſome men, 
ne in none otherwiſe but by the Lawe of the 
church, as a waſter of the goods of his mona⸗ 
ſterie. But neuertheles J will not fully holde 
that optnton,as to that that belongeth neceſſa- 
rily to the ſeruice of God, whether any remedy 
iye againſt htm oꝛ not, but remit it tothe tudg- 
ment ot other. Ind a Deane and Chapter, and 
a maſter a bꝛethꝛen of goods that they haue to 
thẽ ſelues, # alſo of goods that they haue yr 

the 
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the Chapter # bꝛethꝛen, the ſame diuerſltiehol- 
deth as appeareth befoze of a Biſhop and the 
Deane @ Chapter, except that inthe caſe of a 
maſter 8 bzethzen the goods ſhalbe o2dered as 
ſhalbe aſſigned by the foundatton, Ind mozeo⸗ 
uer of a Parſon of a Church, Vicar & Chauntry 
prieſt,oz ſuch other, al ſuch goods as they haue 
aſwell ſuch as they haue by reaſon of the Par⸗ 
ſonage, Ultcarage, 0z Chauntrie, as that they 
haue by reaſon of their owne perſon they may 
lawfully giue and bequeath where they wil af- 
ter the common Law; Ind if they diſpoſe part 
among the partſhtoners a part to the building 
of Churches, oz giue part tothe Ozdinary , 0z 
to pooze men, 02 in ſuch other maner, as it is 
appointed by the law ok the church, they offend 
not therein, vnles they think themſelues boun⸗ 
den thereto by duety, by authozity of the Law 
of the church, not regarding the kings lawes, 
fo: if they doe ſo, it ſeemeth they reliſt the oꝛdi⸗ 
nance of God, which hath giut power to pꝛin⸗ 
ces to make laws, but there as the Pope hath 
ſoueranity in tempoꝛall thinges as hee hath in 
ſpiritual things, there ſome ſay that the goods 
of pꝛieſtes muſt in conſctence be diſpoſed as is 
contayned in the ſayd ſumme, but that holdeth 
not in this Realme, foz the goods of ſptrituall 
me be tepo2al in what maner ſoeuer they come 
to them and muſk be oꝛdered after the tempoꝛal 
law asthe goods of the tempozal me muſt be. 
Howbeit if there were a ſtatute made in this 
caſe of like effcct in many pointes, as the law of 
the Church is, J thinke it were a right good 
and a pzofitable ſtatute. 

B iq, q Who 
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Who ſhall ſucceedea Clerke that dyeth 


inteſtate, 
Cap. 40, 


Athe ſaid ſum called Roſella in the Chapter 

cleric us quartus the vij. article, is aſked this 

queſtion, who ſhal ſucceede to a Clerke that 
dieth Inteſtate, g it is anſwered that in goodes 
gotten by reaſon of the church, the church ſhall 
ſucceed. But tn other goods his kinſmen ſhall 
Cucceed after the oꝛder of the law, s it there bee 
no kinſman,then the church ſhall ſucceed. Ind 
it is ſatd further that goods gotten by a Canz 
non ſeculer by reaſon of his church oz pzebend 
ſhal not go to his ſucceſſour tn the pzebend,but 
to the Chapter. But where one that is bene: 
ficed is not of the congregation, but hee hath a 
benefice clercly ſeperate , as i he be a perſon of 
a pariſh Church oz ts a pꝛeſident. oʒ an Irchs 
deacon not beneficed by the Chapter , then the 
goods gotten by reaſon ot᷑ his benefice,ſhall go 
to his ſucc eſſoʒ a not to the Chapter, and none 
of theſe ſavings hold place in ß lawes of Eng- 
land. D. What is then the law if a Parſon of 
a Church, 02 a Uicar in the Countrey dye iu⸗ 
teſtate, 02 i a Cannon ſeculer be alſo a Par⸗ 
ſon and haue goods by reaſon thereot᷑, and alſo 
by a Pꝛebende that hee hath in a Cathedzall 
Church, a hee dye inteſtate. who ſhall haue his 
goods? St. It the common Law the Oꝛdinarie 
in al theſe caſes may aduuniſter the goods and 
after hee muſt commit admintſtration to the 
next 
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next faithfull friendes ol him that is dead in⸗ 
teſtate that will deſire it, as he is bound to doe 
where lay men that haue goodes die inteſtate. 
And if no man deſire to haue adminiſtration, 
then the Oꝛdinarp may adminiſter and ſee the 
debts payed, and hee muſt beware that hee pap 
the debtes after ſuch oꝛder as is appointed in 
the common law,foz if he pay debts vpon ſim⸗ 
ple contracts befoze an obligation, he ſhall bee 
compelled to pap the debt vpon the obligation 
of his owne goods, ifthere be no goods ſuffict- 
ent of him that died inteſtate, and though it be 
ſuffced in ſuch caſe that the Ozdinary may par 
pound and pound like, that is to appoztton the 
goods among the debtoꝛs after his diſcretion, 
pet by the rigoz of the common Law, hee might 
be charged to him that can firſt haue his tudg- 
ment againſt hun. Ind furthermoze by that is 
ſatd afoze in the laſt Chapter it appeareth that 
ik a Biſhop that Hath goods ot his patrimonp. 
02 a maſter ofa Colledge, oꝛ a Dean of goods 
that they haue of their owne onelie to them- 
ſelues dye inteſtate , that the O2zdinary ſhall 
commit admtniſtration thereof, as befoze ap⸗ 
peareth , and tf they make executours then the 
executours ſhall haue the miniſtration thereof; 
But the heires noꝛ the kinſmen by that reaſon 
onely that they be hetres o2 of kin to him that 
is deceſſed, ſhal haue no medling th his goods, 
except it be by cuſtom of ſome countries where 
the hetres ſhall haue their lons ; Oꝛ where the 
childzen(the debtes and legacyes payed) ſhall 
haue a reaſonablepart of the goodes after the 
cuſtome of the country. 

A iii. q If 
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q Ifa man be outlawed of ſelony, or be attain- 
ted for murder or telony , or that is an aſ- 
ciſmus, may be ſlaine by euery 
ſtraunger. 


Cap. 41. 

T appearcth in this ſatd ſum called Summa 

Angelica in the xxt,Chs.inthetitle of Aſciſ- 

mus the 2. Paragrafe, that he is an Aſciſmus 
that will lap men fo2 money at the inſtance of 
euer man that will moue him to it , and ſuch 
a man may lawłulip be ſlatne, not onely by the 
tudge,but by euery pꝛiuate perſon . But it is 
ſatd there in the 4.poragrafe.that he muſt firſt 
be tudged byß law as an Alciſmus ere he map 
be llain, oꝛʒ his goods ſetſed. Ind it is ſatd fur⸗ 
ther there in the 2. paragrafe that alſo in con⸗ 
ſcience ſuch an Aſciſmus map be flaine if it bee 
done thꝛough a zeale of tuſtice and elſe not. Js 
not the law ofthe realme like wiſe of men out 
lawed,abiured.o2 tudged foꝛ felony? 

S. In the law of the realme there ts no ſuch 
law, that a man ſhal bee adiudged as an Aſciſ- 
mus ne tfa man be tnfull purpoſe fo: a certain 
ſumme of money that hee hath recetued to ſlay 
a man, pet it ts nofelcny, ne murder in the law 
till he hath done the act, foꝛ intent ot kelony noꝛ 
murder is not puniſhable by the common lawe 
of the Realme, though it be deadly (Inne befoze 
God, but in treaſon 02 in ſome other particu⸗ 
ler caſes by ſtatute that iutent map be puniſh⸗ 
ed. And though a man in ſuch acaſe kill a man 
fo2 money ; pct hee ſhall not bee qdmnttted that 

t 
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hee is an Aſciſmus , Foz as it is ſayde befoze 
there is no ſuch terme of Aſciſmus in the lawe 
of the Realme, but he ſhal tn ſuch caſe be arrai⸗ 
ned vpon the murther. And ik he confeſle it 02 
plead that he is not guilty, #ts found gutlty by 
xtt.men,he ſhall haue tudgement of life, and of 
member, and ſhalfozfait his lands and goods. 
Ind like Lawe ts if in appeal bzought ofthe 
murther, it he ſtand dumbe and will not aun- 
ſwere to the murther , hee ſhall bee attainted of 
the murther,s ſhal fozfait lite, landes a goods: 
But ik he ber arratgned of the murther vpd an 

ndtctment at the Ringes ſuit, and thereupon 

andeth dumbe and will not anſwere, there he 
ſhal not be attainted cfthe murther, but he ſha l 
haue pain fo:t and dure, that is to ſay,hee ſhall 
be pꝛeſſed to death, and he ſhal there foꝛta it his 
goods, and not his lands. But in none of theſe 
caſes ( that is to ſay) though a man bee Out 
lawe d fo2 murther 02 felony, 02 bee abtured, oꝛ 
that hee bee otherwiſe attatnted: pet it is not 


lawkull foz any man to murther him, oz Clap 
him ne to put him tn execution but by authoꝛi⸗ 
tie ok the Kinges Lawes. Inſomuch that if a 


man bee adiudged to haue pain fozt and dure, 
and the officer beheadeth him , oz on the con» 
trary wiſe putteth him to paine fo2t and dure, 
where he ſhould behead him, hee offendeth the 
la we. Ind if an officer which hath authoꝛity to 
put a man to death, map not put him to death 
but accoꝛding to the itudgement, then me thin- 


| keth it ſhould follow that moze ſtronger , a 
ſtraunger may not put ſuch a man to death of 
| higowneauthozity without commanndemens 
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of the Law. But if the tudgement bee that hee 
ſhalbe hanged in chames, a the cfftcer hangeth 
him in other things and not in chaines, I ſup: 
poſe hee is not guilty of his death: But ſome 
ſay he ſhal there make a fine toÞ Ag, becauſe 
he hath not kollowed the woꝛdes of the tudge⸗ 
ment. 
Aſo tt a man that is no officer would arreſt 
a man that is outlawed , abtured, 02 attainted 
of murther oꝛ felony,as is atoꝛeſaid, ⁊ hee diſo⸗ 
beyeth the reſt , a by reaſon of the diſobedience 
he is llaine, I ſuppoſe the other ſhal not be tms 
peached fo: his death, fo: it 1s lawfull vnto 
euery man to take ſuch perſons a to bzing them 
fo:th that they map be oꝛdzed accozdtng to the 
law. But if a Capias be directed vnto the ſhi⸗ 
rife to take a man in an action of debt oz treſ⸗ 
there no man may take the man, but hee 
aue authozity from the Shirife. Ind if any 
man attempt of his own authozity to take him, 
@ he reliſteth,s tn the reſiſting is llaine, he that 
would haue taken him is guilty of his death. 


Whether a man ſhall be bounden by the act 
or offence of his ſeruant or officer. 


Cap. 42. 


N the ſatd ſumme called Summa Angelica, 
inthe title Dominus iiij. paragrafe, is aſked 
this queſtion, whether a man ſhalbe charged 
foz his houſholdʒ; Ind it is ſaid that ther he ſhal 
when the houſhold offendeth in an office — 
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niſtry that the Maſter is the chiefe Officer of, 
and he hath the wozk and the p2ofit of the hou⸗ 
ſhold: Foz it ſhall be his default that he would 
choſe ſuch ſeruantes , foz hee ought to appoine 
honeſt perſons; But it is ſaid there, that it is 
to be vnderſtood ciutlly,@ not criminaly,wherz 
by as is ſayd there, hee that is a gouernout is 
bound foz the offence of his officers, a that the 
ſame is to be holden of a Captain, that be ſha(\ 
be bound foz Þ offence of his ſquiers , and an 
hoſt foz his gueſt.and ſuch other. Neuertheles 
u is ſatd there that certaine Docto2s there re⸗ 
hearſed ſaid therto, that if the office be an open 
02 publike office, as an office of power, oʒ other 
like; It ſufficeth to bztng fooꝛih him that of- 
fended : But it is otherwiſe if it be not a pub⸗ 
like office, but an hoſt oz a Tauverner,o2 other 
like. But ik the houſhold offend not in the of- 
fice,the Loꝛd is not bound as to the Law, but 
in conſcience he is bound if hee were in default 
by not coꝛrecting them,foz hee is bound to coʒ⸗ 
rect them both by wozd and example, and if 
he find any tncoztgible, he is bound to put him 
awap, extept that he haut pꝛeſumptions, that if 
he do ſo, he will be the woꝛſe, and then hee map 
doe that he thinketh beſt, and he is excuſed, and 
els not Foz to ſuch pe: ſons it is ſaid, Error qui 
non reliſtitur, approbatur: (that is to ſay) an 
Erroꝛ that is not reſiſted is appꝛooued. Ind 
though diuers of the ſayings befoze rehearſed 
agree with the Law of the Realme, ret all doe 
not ſo, and alſo they that do are to be obſerued 
by authozttteof the law of the Realme,@ not by 
the autho:itiealleaged inthe ſaid ater 

nd 
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Andtherefoꝛe I intende to treate ſotnewhat 
where the Maſter ſhall be charged by his ſer: 
uant,o2 deputte, oʒ by them that be vnder him 
tn any office,# where not, and then tntend to 
touch ſome other thinges where the Maſter 
after the Latwes of the Realme ſhall bee chars 
ged bythe act ofhis ſeruant in other caſes not 
concerning offices, and where not. 

Firſt if a man be committed to ward vpon 
arrerages of Accompt, and the keeper of the 
pꝛiſon ſuffereth htm to goe at large, then an ac- 
tion of debt ſhall lye agatnſt hun. Ind it he bee 
not ſufficient, then it lyeth againſt him that 
committed the keeping of the pꝛiſon vnto him, 
and that is by reaſon of the ſtatute of Weſt.the 
2. cap. t 1. Ilſo if Bailites of Franchiſes that 
haue Returne of writs make a falſe returne, the 
partie ſhall haue auerrement againſt it, aſ well 
of too litie iſſues as of other things, aſwell as 
he ſhal haue againſt the ſhirife,but all the pu⸗ 
niſhment ſhalbe only vpon the batlife, and not 
vpon the Loꝛd of the Franchiſe,and that doth 
appeare by the ſtatute made tn the ſirſt peere of 
king Edward the z. the fürſt Chapter. But tf 
an Uuderſhirife make a returne whereupon 
the Shtrife ſhalbe amerced, there the high ſhi⸗ 
rife ſhalbe amerced, koꝛ the returne is ma de ex⸗ 
pꝛelly in his name. But it it be a falſe teturne 
whereupon an action of Diſceit lyeth , in that 
caſe it map bee bꝛought againſt the Underſchi⸗ 
rife. Ind lee thereof the ſtatute that is called 
Statutum de male returnantibus breuia, 

Alſo it the kings Butler make deputies,he 
all aunſwere fo: his deputies as fo; himſelf, 

as 
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as appeareth in the ſtatute made in the 25. pert 
ol King Edward the 3. De proditionibus the 
21. Chapter. 

Alſo in þ ſtatute that is called Statutũ ſcac- 
carij u is enacted among other things that no 
officer of the Eſchequer ſhal put any clark vns 
der him, but ſuch as he wil aunſwere foꝛ. Ind 
fo:aſmuch as the ſtatute is gener al: it ſeemeth 
that he ſhall anſwere as well fo2 an vntruth in 
any ſuch clarke as foz an ouerſight. 

Alſo in the 14 pere of Aing E. the 3.ca..it is 
enacted, that al Gailes ſhalbe appointed again 
to the Shtres, and that the Shirife ſhall haue 
the keeping of them, and that the Shtrife ſhal 
make ſuch vndergardetnes foz the which they 
will aunſwere. Ind neuertheleſſe J ſuppoſe 
that if there be an eſcape by default of the Gats 
ler, that the King may charge the Gatiler it he 
will. But tt ts no doubt but he may charge the 
Shirtfe by reaſon of his ſtatute tf he wil. But 


tek it bee a wilfull eſcape in the Gatler which is 


kelony in him, the Sh:rtfe hal not he bound to 
aunſ were to the Felon, ne none other but the 
Gatlerhimſelfe , and they that aſſented to him. 
Alſo if a man haue a Shtirifewtke, Conſta⸗ 
bleſhippe, oꝛ Bailtwike in fee, whereby he hath 
the keeping ol pꝛiſoners, it᷑ he let any to reple⸗ 
utne that be not repleuiſhable, and thereof bee 
attaint hee ſhall leeſe the office ac. Ind if it be 
an Tinderſhirife, Conſtable oz Boylife that 
bath the keeping of the pꝛyſon, that doth it 
without knowledge of the Loꝛd, he ſhall haue 
tmp:tſonment by thꝛee peeres, and after ſhal be 
raunſomed at the Kinges will , as appeareth 
in 
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in che ſtatute of W eſt. the 1. the rv. Chap. And 
ſoit appeareth that in this caſe, hee that is the 
Loꝛd ofthe p:iſon is not bounde to aunſwere 
fo: the offence of them that haue the rule of the 
paiſon bnder hun, but that they ſhall hau e the 
puniſhment themſelues koz then miſdemea⸗ 
nour. Ilſo there is a ſtatute made in the xrvti. 
pere of King Edw. the z. the xix. Chapter that 
is called the ſtatute ot᷑ the ſtaple, whereby it is 
oꝛdeine d that no Marchant, ne none other mi 


ſhall not leeſe their goods fo: the Treſpas, oz. 


fozfait of theit ſcruaunts, vnleſſe it be by com- 
maundement of his Maſter , oz that he offend 
in the office that his Maſter hath put htm in, 
oz els,that the Maſter ſhal be bound to an an: 
Cwere foz the deed of his ſeruaunt by the Law 
marchant,as in ſome place it ts vſed. 

Alſott is enacted in the xi. peere of King 
Edward the z. che bitt. Chapter, that Wapen- 
takes and Hundꝛedes that be ſcuered from the 
Counties ſhall be adtotned agatne vnto them, 
and that it the Shirtfe hold them in his cwne 
hands, that he (hall put in them ſuch baylifes 
that haue landes ſufficient, and thoſe koꝛ which 
hee will aunſwere, and that ik hee let them to 
terme. that they bee let to the auncient ferme, 
but afterit is pꝛohibited by the Statute of the 
xrit. yere of king Henry the bi. the x Chapter. 
That no ſhirtfe ſhall let his Batltwikes, noz 
wapentakes to ferme. Ind when they be once 
in the Shtrifes owne handes, and the ſhirifes 
put in Batlif:s,they be but as Underbailifes 
tothe Ring and the ſhtrifethe high batltfe,and 
they in maner the — 

ons 
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onely by him. Ind therefoze by the ſaid ſtature 
of Ring Ed. the z. hee ſhall aunſwere fo2 them 
if they offend in their office. butif the Shirife 
let the to ferme, then though the ſhirtfe offend 
the ſtatute in that doing, yet whether hee ſhall 


be charged fo; then meanoz in the office 
02 not, is a great doubt to ſome men, koꝛ they 
ſay that this ſtatute is onelp to be vnderſtood 
where the batltwtkes be in the ſhirifes hands, 
but here they bee not ſo , ne the batlifes bee not 
his ſeruants,but his fermours: Ind therefoze 
they ſap, that if the Shirife ſhal be charged foz 
them, it is by the common Lawe,s not bythe 
ſtetute afo:eſatd, Alſo in the 2.yeere of King 
Henry the vj. the rittj, Chap. tt is enacted, that 
Officers by patent in euery court of the King, 
that by vertue of their office haue power to 
make clarks in the ſatd courts, ſhal be charged 
eſwozne to make ſuch clarkes vnder them, lz 
whom they will aunſwere. Alſo the es 
lers a Templers be pꝛohibit they ſhal hold no 
plee that belong to the Ringes Courts, bpon 
pain to peld damages to the party grieued,# to 
make raunſome to the king: that the ſuperioꝛs 
ſhal anſwere koz their obedtencers,as foz thetr 
owne deed. W eſt. 2. cap. 43. Alſo the Serteant 
of the Catery ſhall ſatiſſie all the debts, dama⸗ 
ges,and executions that ſhall bee recouered as 
gainſt any that is puruetoz, oꝛ achatoz , vnder 
him, that offend againſt the ſtatute of rrrvi. 
of Edw. the iti. oꝛ againſt this ſtatute of xxiiti. 
of Henry the vi. in caſe the puructour , oz as 
chatour bee not ſufficient gc. Ind the 

plaintife ſhal haue a Scire facias againſt þ ſapd 


ſers 
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ſergeant in this cafe to haue execution, as aps 
peareth in the 24. yeate ot Ring Henry the vi. 
the 1. Chapter. 

Aiſo it a man be ſent to pꝛiſon vpon a Sta⸗ 
tute marchant by the Matoz, befoze whom the 
recogntſance was taken,# the Gailoz will not 
recetue hun, he ſhall anſwere foz the debt ik hee 
haue wherewtth,e if not then he ſhall anſwere 
that committedthe Gaile to him, as appeareth 
in the ſtatute called the ſtatute marchant. 

Alſo if Outragious tolle bee taken in the 
towne Marchant,ifit be the Rings towne let 
to farme, the king ſhal take the franchiſe of the 
market into his handes; Ind if it bee done by 
the Loꝛd of the Towne, the King ſhall doe in 
Ukewtſe: Ind it it be done by the Batlife,vn- 
knowtng tothe Lo2d, he ſhall vecid agatne as 


much as hee hath taken, and ſhall haue tmp2t- | 


ſonment of xl. dates: Ind ſo it appeareth that 
the Loꝛd in this caſe ſhall not aunſwerefoz 
his Batltfe, W cſt.the 1. cap. 30. Ind in all the 
caſes befo:e rehearſed. where the ſupertour is 
charged by the default of him that ts bnder 
hun, hee in whoſe default his ſuperiour is ſo 
charged, is bound in conſcience to reſtoze him 
that is ſo charged thꝛough his default: Except 
the caſe befoze rehearſed of the Hoſpitelers,foz 
al that the obediencer hath, is the ſuperiours if 
he will take it. Indtherfoze what recompence 
ſhalbe made by the obediencer inthat caſe, is al 
at the will of the ſuperiour. Ind now J intend 
to ſhewe thee ſome particuler caſes, where the 
maſter after the laws of þ realm ſhalbechargs 
ed by the ac ol his ſeruant, bailife,oz — 

e 
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where not, and ſofoz to make an ende ol this 


Chapter. 

Firſt foz treſpaſſe of battery, oz wzongfull 
entry into landes 02 tenements, ne yet foz Fe⸗ 
lony oz murther,the maſter ſhal not be charged 
fo: his ſeruaunt, vnleſſe hee did it by his com⸗ 
maundement. 

Fiſo if a ſeruant bozrow money in his ma⸗ 
ters name, the maſter ſhallnot bee charged 6 
tt, vnleſſe it come to his vſe, and that by his a(- 
ſent; Ind the ſame law ts tf the ſeruaunt make 
a contract in his maſters name, the contract 
ſhal not binde his maſter, vnles it were by his 
maſters commandement, 02 that it came to the 
maſters vſe by his aſſent. But if a man ſend 


his ſeruant to a faire 02 market,to buy foz him ; 


certatne things though he commaund htm not 
to buy them of no man tn certaine, and the ſer: 
uit doth accozding,the maſter ſhalbe charged, 
but tf the ſeruaunt in that caſe buy them in his 
owne name, not ſpeaking of his Maſter, the 
{aſter ſhall not be charged, vnles the things 
bought come tohis vſe. | 

Fiſo tfa man ſend his ſeruant to the market 
with a thing which he knoweth to be defectiue 
to be ſolde to a certatne man, and hee ſelleth it 
to him: there an actton lteth agatnſt the maſter, 
but if the Maſter biddeth him not ſell it to any 
perſon in certatne, but generally to whom hee 
can, and he ſelleth it accozding , there lyeth no 
action of decetpt againſt the maſter. 

Alſo if the ſeruaunt keepe the Maſters fire 
negligentip, wherby his maſters houſe is bat᷑t 
and his neighbours alſo 1 
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againſt the Maſter. But if the ſeruant beare 
fire negligentiy tn the ſtrecte, and thereby the 
houſe of an other ia bum ned, there lyeth no acti- 
on agatnſt the Maſter. 

Jiſo if a man deſtre to lodge with one, that 
is no common Moſteler, and one that is ſeruãt 
to hun that he lodgeth with, robbeth his cham⸗ 
ber, his Maſter ſhall not bee charged foz that 
robbing, but if he had been a common Moſteler 
he ſhould haue bin charged. 

Alſo if a man be gardctne of a pꝛiſon where: 
in is a man that is condemned in a certatne 
ſumme ot money, and an other that is in pꝛy⸗ 
ſon foz Felony, and a ſeruaunt of the garde ine 
that hath the rule of the pꝛiſon vnder him, wil⸗ 
fully letteth them both eſcape, in this caſe the 
gar deine ſhall aunſwere foz the debt, and ſhall 
pay a finefoz the eſcape of the other, as fo2 a 
negligent eſcape, and the ſeruaunt onelp ſhal 
— put to aunſwere tothe felony,fo2 the wilful 

cape. 

Fiſo if a man make an other his general re: 
cetuour,and that recetuour receiueth money of 
a creditour of his Maſter , and maketh him 
acquitaunce, and after payeth not his Maſter, 
vet that payment diſchargeth the creditour, 
but ik the creditour had taken an acquitaunce 
of him without paying him his money, that 
acquitance onely were no barre totheMaſter, 
vnleſſe he made him receiver by wziting , and 
gaue him authoztty to make acquitaunces,and 
then the authoꝛute muſt bee ſhewed. Ind if 
the creditour tn ſuch caſe by agreement be: 
tweene the recetuer and him, deltuered to the 
recetuer 
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recetuer a hoꝛſe 02 an other thing in rec6pence 
of the debt, that deltuery diſchargeth not the 
creditour, vnleſſe it be dettuered ouer bnto the 
Maſter. and hee agree to it, Foz the recetuer 
hath no ſuch power to make no ſuch commuta- 
tion, but his Maſter giue him ſpecial comman⸗ 
dement thercto, 

Flſo if a ſeruaunt ſhewe a Creditour of his 
maſter,that his maſter ſent him foz his monep, 
and hee papeth it bnto him, that payment diſ⸗ 
chargeth him not, ik the maſter did not ſend hun 
fo: tt indeed, except that tt come after vnto the 
ble of the maſter by his aſſent, 

Fiſo if a man make a batlife of a manoꝛ, and 
after the Loꝛd of whom the Manoz is holden 
grant the ſetgntozy to an ather,and the baplife 
after pa eth the ren: to the grauntee,that pap: 
ment of the rent cou no attourne⸗ 
ment though tt were by fine,ne ſhall not binde 
his Maſter, till he attourne hunſelke, but if the 
Loꝛd of whom the land ts holden diſſeiſed one 
ok the ſeignioꝛy. and the baylite papeth the rent 
to the heire of the Loꝛd, that is a good ſeiſin to 
the hetr, though the batlife had no commande⸗ 
ment ofhis Maſter to pay tr. Foz it belongeth 
to his office to pap rentes ſeruice, but not rent 
charge as ſome men ſap, 

Alſo an encrochment by the hailtte ſhall not 
bind the maſter tn auow2y,itfhc had no cõman⸗ 
dement of the maſter to pay it, Blſo it there be 
Lord, meſne, and tenant,# the tenaunt holdeth 
of the meſne as of his mano of D. the meſne 
maketh a batlife, and after the tenant maketh a 
kcfementthe feffce _—_ — to the batlife 
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and hee excepteth his rent with the arrerages, 
thus notice ſhall not bind the Loꝛd, ne compell 
hun to alter his auow2y,foz the office of a bays 
Ute ſtretcheth not thereto, but hee muſt haue 
therein a ſpectall commaundement of his Ma⸗ 
ſter. iſo it a ſeruant ride on his maſters hozſe 
to doe an errant fo: his Maſter into a Towne 
that hath authozity to make attachmentes of 
goods vpon plaintes of debt gc. thereupon a 
plaint of debt made againſt the ſeruaunt, the 
Walters YHozle is attached by the officers, 
thinking that the hozſe were his owne,and bes 
cauſe the ſeruant appeareth not, þ officers ſetſe 
the hozſe as foztait, in this caſe the Lo2de ſhall 
haue an action of treſpas againſt the offtcers,# 
this attachment foz the debt of his ſeruant, ſhal 
not bind htm ec. but that an hoaſt oz keeper of 
a Tauerne ſhalbe charged fozthetr gueſts,vn- 
les it be done by their aſſent 02 cõmandement, 
] doe not remember that I haue read ut in the 
laws ot England. 


Whether a villaine, or a bondman may 
giue away his goods. 


Cap. 43. 


br appeareth in the ſatd ſumme, called Siima 
Angelica tnþ tytie Donatia prima the 3. a⸗ 

ragrafe, þ a bondman, no} a religious man, 
a Monke,ne ſuch other that hath nothing in 
p20per , may not giue, but it bee by lycenſe of 
ghetr ſupertour , but that ſaping is —_ 
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latd there, to bee bnderſtood of Religious pers 
ſons that hauetlawfull miniſtr ation of goods, 
fo: ik they giue with a cauſe reaſonable, it ts 
good, but without cauſe they map not. 

Flo if they by the licence of the pzclate with 
the counſatle of the moze part of the Couent as 
bide at ſchoole oz go on pilgrimage: they map 
giue as other honeſt ſcholers and pilgrims be 
reaſonably wont to doe, and they may alſo gtue 
* almes where there is great neede, ik they haue 
no time to aſke licence. 

Ailſo tt they ſee one in extreame neceſſity they 
map giue a imes though their ſupertours pꝛo⸗ 
hibite them, koz then all thinges be in common 
pp the law ol God. Ind therfoze they be bofid 
kogꝛ to doe it, agappeareth in the afo;eſatdſum 


talled Summa Angelica in the title Eleemoſina, 


the õ. Paragtafe. Doth not the Lawe of Eng⸗ 
land agree with theſe diuerſities? Stu. Foz aſ⸗ 
much as the queſtion is onely made El 
villaine oz a bondman may gtue away his 
goods 02 not: Ind it ſeemeth that after the as 
fo:eſaid ſumme, in the title which thou haſt bes 
foze rehearſed, that he ne none other that hath 
no pꝛoperty may not giue, wherby tt appcareth 
that the ſalde Summe taketh it that a bonde⸗ 
man ſhould haue no pꝛoperty in his goodes, x 
that therefoze his gift ſhould be voyde. J ſhall 
ſomewhat touch what pꝛopertie and what aus 
thozttte a villeine hath in his goodes after the 
Lawe of the Realme, and what authozity the 
Lo2de hath over them. Ind J will leaue the 
diuerſlties that thou haſt remembꝛed befoze of 
Religious — to 92 that 
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further therein hereafter. | 

Firſt if a Utllaine haue goodes epther by 
his owne pꝛoper buying and ſelling, oz other: 
wile by the gift of other men, hee hath as pers 
lite a pzoperty, and alſo as whole inteteſt in 
them, and map as lawfullye giue them awap 
as any free man may, But tt the Loꝛde ſeiſe 
them betoꝛe his gift: then they bee the Loꝛdes, 
and the intereſt of rhe villeme therein is deter» 
mined, 

Alſo if the Loꝛde ſeiſe part of the goodes of 
his villatne in the name cf all the goodes that 
the vullame hath oz ſhall heeteattet haue, that 
ſetſure is good, ko all the goodes that he: had 
at the time of the ſeiſure. But ik goodes come 
to the villatne after the ſeiſute, he map lawfulz 
Iy giue them away notwithſtanding the ſayde 
ſeiſure. 

Illo if the Loꝛd claime all the goods of the 
villain, and ſerſethno part of them, that ſeiſure 
is bold, and the gift of che villam is good nots 
ſtanding that fetfare. 

Alſo it᷑ a man bee bound to a villaine in an 
obligation in a certaine ſumme of money, a the 
Loꝛd ſeiſeth the obtigatton, then the obligatid 
is his, but pet he can take no action thereupon 
but in the name ofthe villatne,and therefoze it 

the villatn releaſe the debt, the Loꝛzd is barred 
by that releaſe. 

Ilſo it a woman be a niefe,and ſhee marieth 
a free man, the goods tmmediatly by the mart- 
age be the huſbandes, andthe Loꝛd ſhal come 
too late to make any ſeiſure, and tfthe huſband 


in that caſe maketh his wife his G__ 
an 
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and dieth, and the wife taketh the ſame goods 
againe aSerecutrir to ber huſband, pet it ſhatl 
not bee lawfuil fo: the Loꝛd to take them from 
her,though ſhe be a neife as ſhe was befoze the 
martage. 

Alſo if goods be giuen to a man to the vſeof 
a villatne,andthe Loꝛd ſciſeth thoſe goods, þ 
ſeiſure after ſome men is good by the Mtatute 
made tn the 19. pere of king Henry the 7. whers 
by it ts enacted that the Loꝛde ſhall enter tinto 
landes wherof other perſons bee ſciled to ß vie 
of his villatne, and they ſap that the ſame ſta⸗ 
tute ſhall be vnderſtood by equity of goods in 


| vſe,afwell as oflands in vit. 


Alo it᷑ a villain be made a Pꝛieſt, yet neuer⸗ 


| thcleſſe the Loꝛd may ſeiſe his goods # landes 


as he might bekoze. Ind vntil the ſeiſer he map 
alien them and giue them away as hee might 
befo:e he was pꝛieſt. Ind in this caſe the Loꝛd 
map 02der him ſo that he ſhall do him ſuch ſer⸗ 
uice as belongeth to a Pꝛieſt to doe, befoze any 
other, but he map not put him to no labour noz 
other buſines, but that is honeſt and lawfull 
fo: a Pꝛieſt to doe. 

Allo if a villaine enter into Religion in his 
pere of pꝛoołe, he may diſpoſe his goods as hee 
pm haue done befoze the took the habite vp⸗ 
on him. 

And in likewile the loꝛd may ſeiſe his goods 
as hee might haue done befoze, but tf hee after 
make executoꝛs, and bee pzofeſſed, and the exe- 
cutoꝛs take the goodes to the perfourmance of 
the will, then the Loꝛd may not ſeiſe the goods 
though the executozs hau? them to the perfoz- 

S tit, mance 
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mance of the wil of him that is his villetn, noz 
in that caſe the Lozde may not ſetſe his body 
ne put hun to no maner of laboz, but muſt ſuf: 
ker him to abide in his religton vnder the obe⸗ 
dience of his ſuperiour as other religious per: 
tons doe that be not bondmen ; Aud the Loꝛd 
hath no remedy in that caſe fo; loſſe of his bbd- 
man, but oneiy to take an action of Treſpaſſe 
againſt him that recetued htm into Religion 
without his licence , and thereupon to recouer 
damages as ſhall be aſſeſſed by rit. men. Many 
other caſes there be concerning the gift of the 
goods of a villeine, wherfoze I ſhal ſpeake no 
moze at this time, fo this that I haue ſaid ſut⸗ 
ficeth to ſhew that the knowledge of the ktngs 
law is right expedient to the good oꝛder of cõ⸗ 
Cctence concerning ſuch goods. 


q If a Clarke bee promoted to the tytle of his 
patrimony , and after ſelleth his patrimony 
and after falleth to pouerty, whether 
ſhall he haue his tytle ther- 
in or not. 


Cap. 44. 


T Ache ſam ſiumme called Roſella, in the title 

Clericus quartus, the 24. article, it is aſkedif 

a Clerke be pꝛomoted to the tytle of his pa⸗ 
trimony, whether hee may alten it at his plea⸗ 
t whether in that alienatt6 the ſolempni⸗ 
te needeth to be kept that is to bee kept in alie- 
nations 


a 
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nations ofthings of the church, and it is aun- 
ſwered there that it may not bee altened no 
mozethen the goods of a ſptcituall benefice ,if 
it be accepted foz a title , and expꝛeſlie aſſigned 
vnto hun, ſo that it ſhohld goe as into a thing 
of the church, except hee haue after an other be- 
nefice whereof he may liue.But if it bee ſecrets 
ly aſſigned to his tytle , ſome agree it map bee 
altened , and in this caſe by the Lawes of the 
Realme, it may be lawfully aliened whether it 
bee ſecretly 02 openly aſſigned to his tytle, foʒ 
the Oꝛdmatte ne pet the partie Himſelfe aftcr 
the olde cuſtome of the Realme, haue no au⸗ 
thozttyto bind any tnheritaunce by authozitte 
ofthe Sptrituall Law and therefoze the land 
after it is aſſigned and accepted to be his title, 
ſtandeth inthe ſame ſelfe caſe to bee bought , 


ſolde, charged, oz put in execution, as it did be- 


fo:e. Ind therefoze it is ſomewhat to be mar: 
uailed that P2dtnaries will admit ſuch lande 
fo: a tytle, to the intent that hee that is pzoto- 


ted ſhould not fall to extreame pouertie, oʒ goe 


openly a begging, without knowing how the 
comms law wil ſerue therin,foz of meere tight 
ali inheritances within this Realme ought to 
be oꝛdered by the kings laws, and inheritance 
cannot bee bound in this Realme but by fine, 
oz ſome other matter of recoꝛd, oʒ by feoffement 
02 ſuch other, oz at leaſt by a bargain that chi- 
geth an vſe-Ind ouer that to aſſigne a ſtate foz 
terme of life to htm that hath a fee Ample be- 
foze,ts void tn the Lawes of Englande,withs 
out it be by ſuch a matter that it wozke by wap 
of concluſlon oz eſtoppel, and „ 


f 
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ſuch maner of concluſton, and therekoze al that 
is done in ſuch caſe tn aſſigning of the ſayd ty⸗ 
tle is void. Flo there is no intereſt that a man 
hath tn any mano; , landes, 92 tenementes foz 
terme of lite, fo: term of peres, oʒ otherwiſe, but 
that he by the law of the realme map put away 
his right therin it he will. Ind then when this 
man alteneth his lande generallte , it were a⸗ 
gainſt the law of the Realme that any intereſt 
of ſuch a tytle ſhould rematne in him again(} 
his owne ſale , and there is no dtuerſitte, whe⸗ 
ther the allignement of the tytle were open oz 
ſecret , and ſo the tytle ts vopdeto all intents. 
And in likewiſe tf ahouſe of Religion oz any 
other ſpirituall man that hath graunted a title 
after the cuſtome vſedin ſuch eytles,ſeil all the 
landes and goods that they haue, that ſale in þ 
laws of England is good as agatnll the tytle, 
and the buyer ſhall neuer be put to anſwere to 
the title. Aſo ſome ſay that vpon the common 
. titles that be made datly tn ſuch caſe, that if he 
fall to pouerty that hath the title, he ts without 
remedp,fo: they be ſo made that at the common 
Lawethere is noremedy fo:them , and if hee 
take a ſuite in the ſpiruuall Court, many men 
ſay that a Prohibition 03 a Præmunire Ipeth , 
Ind theretoʒe tt were good foz Oꝛdinartes in 
fuch caſe to counſatle with them that bee lears 
ned tn the Lawe of the Realme to haue ſuch a 
fozme deuiſed foz making of ſuch titles, that if 
need bee, would ſerue them that they bee made 
vnto, oꝛ els let them be pꝛomoted without any 
title, and totruſt in God that if they ſerue htm 
as thep ought to doe, hee will pꝛouide foz them 

ts 
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to haue ſufficient fo: them to lite bpon. Ind 
beſide theſe caſes that I haue remembzed be⸗ 
koze, there be many other caſes put iu the ſapde 
ſummes koꝛ the well ozdering of conſcience, 
that as me thinketh are not to bee obſerued in 
this Realme, neither in law noꝛ conſcience. 

Do. Doſt thou then thinke that there was 

detaulte in them that dzewe the ſapde ſummes 
and put therein ſuch caſes and ſuch ſoluttons 
that ag thou thinkeſt hurt conſcience, rather 
then to giue any light to it, ſpectally as in this 
Real me. Stu. I thinke no default in them, but 
I thinke that they were tight well and charts 
tably occupied to take ſo great pame and laboz 
as they did theretn,fo: the wealth of the peos 
ple andcleering of their conſcience , foz they 
haue thereby gtuen a right great light tn con⸗ 
ſctence to all Countries where the law Ctutll 
aud the Lawe Cannon bee vſed to tempozall 
things, But as ko: the Lawes ofthis Realme 
they knew them not, ne they were not bounde 
to know them, and if they had knowen them, tt 
would little haue holpen them foz þ countries 
that they moſt ſpecially made they! treatiſes 
koꝛ: Ind in this countrey alſo they be right ne- 
ceſſaty and much pꝛoſttable to all men fo; ſuch 
doubtes as ryſe in conſcience in dtuers other 
maners not concerning the law of the realme. 

Ind J maruell greatly that none ofthem that 

in this Realme are moſt bounden to doe that 

in them is to keep the people in a right tudge⸗ 
ment, and in acleereneſſe ofconſcience , haue 
done no moꝛe in time paſſed to haue the Lawe 

of the Realme kno wen then thcy haue 3 

: 
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ko; though ignorante may ſometime excuſe, vet 
the knowledge of the » and the true 
ment is much — — 


as thou thinkeſt ko lacke of knowledge of the 
Law ofthe Realme, doe rather blinde conſci: 
ence then gtue a light vnto tt. koʒ tf it be lo, the 

a thou bal? ſatd it would bee refozmed, 
koz Jthinke vertly the Lawes of the Realme 


ther occaſlon to ſee theretn the opinions of 
ſaid ſummes, and to ſee farthertherupon — 
ent agb. Jab Lawes ofthe Reaimeds 


I haue ſpoken of befoze, but tothe caſes that 
eee Y wil tw theo ms 
g 


The 45, Chapter, 143 


thing of my concetpt in them, but will leaue it 
to other that will of charttye take ſome further 


{ patneHereafter in that behalle. 


Diuers queſtions taken out of the Student of 
the ſummes, called Summa Roſella, & Summa 
Angelica, which thinketh neceſſary to be 
looked vpon, and to be ſeene how 
— and agree with 
the Law of the 
Realme, 


Cap. 45. 


firſt queſtid is this, whether a cuſtom 
may bzeake a law poſitiue,Summa Roſel- 
la, titulo Conſuetudo Parag. 13. 

The ſecond is tf a man attainted oz baniſh⸗ 
ed be reſtozed by the Pꝛince, whether ſhal that 
reſtitution ſtretch to the goods, Summa Roſel- 
la in the title Damnatus in principio. 

Item if a man bee outlawed of felony,abtus 
ted 02 attainted of murther,o2 felony,o: he that 
ts an Aſciſmus map be ſlatne by 
ſee like matter therto, Samma Angel. inthe ti⸗ 
tle Aſciſmus Para. 11. 

This queſtion is ſom hat anſwered to, in 
a newe addition, as appeareth befoze tu the 41, 


Item whether the maſter ſhall be bound by 
the act, fo; offence of his ſeruſt,oz officer, Sima 


Ro- 
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Angel. in the title Dominus, para. 4. 

This queſtion is aunſwered to in an ad: 
dition, as appeateth befoze in the xlij. Chap⸗ 
ter 


Item whether a villatne may gtue away 
bis goods, Summa Angelica, in the tule Dona- 
tio prima, para. 9. 

This queſtion is anſwered to in an additi6 
as appeareth befo:e in the 4. Chap. 

Item whether an Abbot may giue ac. Sũma 
Angelica, in the title Donatio 1. Para. 10. & 39. 

Item whether a woman couert may gtue a: 
way any goods. Ind it ts anſwered. Sũma An: 
gelica. iu the tule Donatio i. Para. t. that ſhee 
map not, without ſhee haue goods beſide her 
doſwꝛy, but onely in almes. 

Item it᷑ a mi do treaſon, whether his gift of 
goods after, befoꝛe attainder he good. Summa 
Angelica, in the title donatio 1. par. i 2. & it ſee⸗ 
meth there nap,and looke Summa Angelica, in 
the title Alicnatio,Par. 34. 

Item if a man wittingly make a contracte 
berweene two kinffolke, oꝛ other that may not 
lawkully marry together, whether he hath fo2: 
fait his goods.Summa Ang. in the title Dona - 
tio t. Par. 14. 

Item whether the Father may giue to the 
ſon Summa Ang. in the title donatio . Par. 19. 
and Summa Roſella, in the title Donatio 2. 
Par. 42. 

_=_ whether a man may giue aboue v.C. 
B.1bſque infinuatione,Sima Angel in the title 
Donatio 1. Para. 20. 


Item whether a gift ſhal bee 3 
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ingratitude. Summa Roſella, in the title Dona 
tio 1. Parag. 1. & 29. and there it is ſaid þ the 
gift is void by the law of nature, g looke Sum- 
ma Angelica, in the title Donatio prima, Para» 
grafe 43. & 45. | 

Item where any gift betweene the huſband 
and the wife may be good, and it is ſayd pea, 
when the huſband gtueth it, Cauſa renunera- 
tionis. Summa Rolella,tn the title Donano 1. 
Para. 32. 

Item if a man make a wil, and enter into re⸗ 
igton, whether hee may after revoke the will, 
and it is ſayde, that Friers Minozs may not, 
and other may.Summa Roſella, in the title Do⸗ 
natio 1,para,35.in fine, | 
— tf a man gtue another a tame with all 

e rights that he hath in the ſan \vhether the 
patronage ac.and the tythes poi ũma Ro- 
ſella in the title Eccleſia 1. Parag. 5c. 

Item whether all that is bought with the 
money of the Church be the churches. Summa 
Roſella, in the title Eccleſia 1. Para. 7, 

Item if a gift made to a Monaſtery may be 
auopded by that the hath childꝛen after 
the gift, Summa Roſella, tn the title Donatia 1. 
par.4 3. 

Item if a man buy a thing vnder the hallt 
pꝛice, whether he be bound by the Lawe to res 
ſtoze ec. Sima Roſella, in the tule Emptio & vẽ- 
ditio, para. 6. 

Item whether a common theefe, vel cõmunis 
depopulator agrorum map abture, Summa Ro- 
ella in the title Emunitas 2. in 1 

rr 


The 25. Chapter. 


betur ibi in fine q@' licet leges excipiant plures 
perſonas tum per ius canonicum legibus dero- 
gatum eſt. 

Item whether a man ſhall take the Church 
fo: great enozmous offences that ts not murs 


ther, noz felony.Summa Roſella, in the title E. 


munitas 2. Parag. 3. 11. 


Item if a man take one in the high way, and 
dzaw him out, a there beateth him, whether hee 
ſhall haue the puniſhment that is oꝛdamed fo; 


them that ſtrike one tn the high way. Summa 
Roſella, in the title Emunitas 1. Para. 6. 

Item whether hee that taketh the Church 
may after the offence be tudged to death. Sũma 
Roſell, in the title Emunitas 2.para,8. 

Itẽ whether the Btſhops palleis be ſanctu- 
ary Sũma Roſella, in the title Emunitas par.24, 

Item whether the dignity of the Biſhop, 0: 

zteſthood diſcharge bondage. Summa Roſel⸗ 
2, in the title Epiſcopus in principio. 

Item whether a clarke is bound to pay any 
Impolltions, oꝛ Tallages,fo2 his patrimony, 
02 otherwiſe , Summa Roſella, in the title Ex⸗ 
communicatio 1. diuiſione oct. para. 4. & 5. & 6. 
& duiiſione nona, para. i. 

Item it it were oꝛdamed by Statute,that if 
a man ſell ec.he (hal giue to the king ii. d. idhe⸗ 
ther a Clark be bound to giue it it᷑ he ſel of his 
pꝛebend. Summa Roſella, in the title Excõmu⸗ 

nicatin 1. diuiſione nona, para. 3. 

Item it it be 02detned by ſtatute, that there 
ſhall not be lated vpon a dead perfon, but ſuch 
& certaine cloth , — 


t plureg 
is dero. 
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dels whether the ſtatute be good git is left foz 
a queſtton.Sum ma Raſella in the title Excome 
municatio 1. diuiſione 18. par. 8. in Fine, 

Itt if a man make a leaſe of a Mil foz term 
of yeres,# it is agreed that the leſſee ſhal grtnd 
the leſſoz tolle free during the terme, after the 
leſſoꝛ is made a earle 02 a duke, s hath greater 
hauſhold the befoze,whether the leſſee be boũd 
there Ec. Siima Roſel. in the title Familia, Pa. 5. 

Item if a maſter will not pay his ſeruantes 
wages that hath ſcrued h:m faithfully, whes 
ther that the ſeruant may take ſecretly aſmuch 
goods of the maſters #c.# if he do whether hee 
be bound to reſtitutton, Summa Roſclla,tn the 
title Familia,par,6, 

Item things immoueable of the church may 
not be gtuen.Sima Roſella, tu the title Feodũ, 
Parag. 1. Ind ſeethere in principio what Feo⸗ 
dum is. 

Item whether the ſons baſtards s the ſong 
lawfully begotten ſhal inherite together. Sum⸗ 
ma Roſella, in the t:tle filius, par. 1. 


Item whether kather and mother may ſuc⸗ 


cerd to their baſtards,Svima Roſella, tn the title 


filius. para. 4. : 

Jtem whether the father may leaue any of 
his goods to his baſtards, Sũma Roſella, in the 
title Filius,para,5, Ind Summa Roſella, in the 
title Societas,para,23. | 

Item whether the offence of the father ſhal 
hurt the ſonne in tempozall thinges. Sima Roz 
ſella, in thetitle Filius. 

Item it a man giue al his lands and goods 
to his childzẽ, whether 9 ſhal haue — 

J 
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part Summa Roſella, in the title filius Para. 22. 

Item to whom treaſoz found belongeth Sũ. 
ma Roſella, in the title furrum,Par,1 1. 

ika deere, 0; other wilde beaſt that tg 

ſo ſoʒe hurt g̊ he map be taken, cometh into an 
other mans ground, whether tt be his that ow⸗ 
eth the ground, oz his that ſtrake him, Summa 
Roſella in the title furtum, Pata. 13. 

Item whether theft be in a litle thing aſwel 
8s tn a great thing, Summa Roſella, in the title 
furtum. Parag. 18. 


tem what pain a theefe ſhall haue, Summa 


Roſella' in the title furtum, Para. 2 2. 

Item that if goodes of dead men goe to the 
heites, e that of damned men, s. De terris. Sum- 
ma Roſella, in the title Heteditas, para. 1. 

Item whether a man ſhall be ſad guiltie of 

by commandement counſeil, oz aſſent, 
Summa Roſella in the title Homicidium 2. pet 


totum, s lie matter is Homicidium 4. in prin- 


cipio, and in diuers other caſes. 


Item a man maketh a pʒtu contract with a 
woman, s after hath a child by her, # after ma: | 


rieth an other woman, and hath a child, ſhe not 
knowing the firſt contract, which of the chil⸗ 
dzen ſhal be his hetre. Summa Roſella tn the ti⸗ 
tle Illegitimus, Parag. A. 


Item whether the Pope may legittmate one | 


to tempoꝛall things, s to ſucceed, Suma Roſella 
in the title Illegitimus Para, 


Item if goods be found that were left of the | 


owner as fozſahen, who hath right to them. 
Sama Roſella, in the title Inuenta para.. Ind 
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And thus J make an end of theſe queſttons, 
becauſe thou deſireſt me in the xxxi. Chapter to 
chew thee ſomewhat where ignozance excuſeth 
tn the Law of the realme and where not, wil 
anſwere ſomewhat to thy queſtion,and ſo com⸗ 
mit thee to God, 


Where 1gnorance of the Law excuſeth inthe 
lawes of Eng!and,and where not, 


Cap, 46. 


——— in the law though it be inuinctble 
doth not excuſe as to p; law but in few caſes, 

foz euery man ts bound at his perili to take 
knowledge what þ law of the — is, aſwel p 
law made by ſtatute as the cõmon law, but ig⸗ 
nozance of Þ deed, which map bee called the ig⸗ 
nozaunce of the truth of the deed, may excuſe in 
manp caſes. Do. I put caſe that a ſtatute penal 
be made, and it is enacted that the ſtatut ſhalbe 
pꝛoclatmed by ſuch a day in euery ſhire, 2 tt ts 
not p:oclaimed befoꝛe the dap, i after the dap a 
man offended agatnſt the ſtatute, ſhall hee run 
tn ß penalty: S. I thinke pea, i there be no kar⸗ 
ther wozds in the ſtatute to help him, that is to 
ſap, þ i the pzoclamation bee not made that no 
mi ſhalbe bofid by the ſtatut, a g; cauſe is this, 
there is no ſtatut made in this Realme, but by 
the aſſent ofthe Loꝛds ſptritual e tẽpoꝛal, a of 
al che cõmons, that is to ſav, by the Knights of 
the ſhire,citizens — — 
by aſſent ofthe commons, which tn kene 
ment repzelent the _— of - mon 
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And euery ſtatute there made, is of as ſtrong 
effect tn the Lawe, as if all the commons were 
there pꝛeient perſonally at the making therof, 
and like as there needed no pꝛoclamation, if ali 
were there pꝛeſent in thetr owne perſon , ſo the 
law pꝛeſumeth there needeth no pꝛoclamat ion, 
when it is made by thelr authozity, s then whe 
it is enacted that it ſhall be pꝛoclauned ac. that 
is but of the fauours of the makers of the ſta- 
tute, not of neceſſity, and it cannot therfoze be 
taken, that their intent was that it ſhould bee 
void tf tt were not pzoclatmed. Meuertheleſſe 
ſome be of optnton that if a man befoze the day 
appointed fo; the pꝛoclamat ion offend the (ta: 
tut that he ſhould not in that caſe be puniſhed, 
foz they ſay that the intent of the makers of þ 
ſtatute ſhall be taken to be, that none ſhould be 
puniſhed befoze the day, which is a doubt to 
ſome other;But admit it be as they lay, that he 
ſhall be excuſed, pet he is not excuſed by the ig⸗ 
nozance of the La we, but becauſe the intent of 
the makers excuſeth him. D. It is enacte d in p 
7. sere of R. a. cap. i. that euery Shirife ſhall 
pꝛoclaim the ſtatut of Wincheſter thzee times 
euery ptere, in euery market towne, to thintent 
the offenders ſhal not be excuſed by ignozance, 
E tt ſeemeth by thoſe woꝛdes that tf no Pꝛocla⸗ 
mation be made, that the offendoz map bee ex⸗ 
cuſed by tgnozance.S, Some take the intent of 
that ſtatute to be, that the people by that P20- 
clamotion ſhould haue knowledge ofthe Sta⸗ 
tute of Wincheſter, to the intent that the foz⸗ 
fatture therein may bee taken aſwell in conſci⸗ 
ence as in law, and ſome take the ſtatute to be 

of 


The 46.Chapter. 147 


of ſuch effect as thou ſpeakeſt of, that is to ſap, 
that no fozfatture ſhould grow vpon the ſtatut 
of Wincheſter againſt them p were ignozant, 
but pꝛoclamatton were made accozdtng to the 
ſaid ſtatut of Richard. Ind if it beſo taken,the 
ſtatute of Wincheſter is of mal eſlett againſt 
molt part of the people foꝛ certain it is that the 
ſatd pꝛoclamation is not made: but admit it be 
as they ſay, then they that be ignoꝛant be excus 
ſed byÞſatd parttculer eſtatute,ſpectally made 
in that caſe and not by the general rules ofthe 
law, and ſometime in diuers ſtatutes Penals 
they that be ignoꝛaunt bee excuſed by the ſelfe 
ſtatute, as it is vpon the ſtatute ot᷑ Richard the 
2. the 13. pere, the 2. ſtatute, and the laſt Chap. 
where it is enacted, that ik any perſon take a 
benellce by pꝛouiſton that he ſhalbe baniſhed þ 
Realm & fozfatt ail his goods, and that it᷑ he be 
in the realme he auoid within vi. weekes after 
he hath accepted it, and that none ſhall recetue 
him þ is ſo baniſhed after the ſaid 5. weeks vp- 
on like koꝛt̃atture tf he haue knowledge, and ſo 
he that hath no knowledge is excuſed by ß ex⸗ 
pꝛeſſe woꝛds of the ſtatute. Ind in like wiſe hee 
that offendeth againſt Mag. cha. is not excũ⸗ 
menged but he haue knowledge that it is pꝛo⸗ 
hibite that hee doth. Fo: they bee onely excom⸗ 
menged by ß ſentence called Sẽtentia lata ſuper 
cartas, that doth it willingly, oz that doth it by 
ignozance,# cozrec not themſelues within xv. 
dayes after they haue warning. Ind ſometime 

they that be ignoꝛaunt of a ſtatute bee excuſed 

from the penalty of the ſtatut becauſe it ſhal be 
taken that the intent ol 1 ok the Sta⸗ 
tute 
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tute was that none ſhould bee bounde but they 
that haue knowledge, but that any man ſhal be 
diſcharged in the law by ignoꝛance of the lade 
only foz that he is ignozant, I no tew caſes 
except it might be applied to infantsthat be tn 
their inkancy e within peres of diſcretion,foz if 
ignoꝛance ofthe law ſhould excuſe in the lawe, 
many offenders would pꝛetend ignozance-Do, 
Shall an infant that hath diſcretion E knows 
eth good fr6 eutll be puniſhed by a penal ſtatut 
that he is tgnozant in? S. It the ſtatute be that 
fo: the offence hee ſhould haue coꝛpoꝛall paine, 
Ithinke he ſhalbe excuſed and haue no coꝛpo⸗ 
rall patne , but J ſuppoſe that that is not foz 
the ignozance, fo: though he knew the ſtatute 
E w:lltngty offended, yer I think he ſhall haue 
no co2p0:all paine;Ys where he pleade Joins 
tenancy by deed that is found againſt him, oꝛ tf 
he pleade a Recoꝛd in Aſſiſe andfatleth of it at 
His dap, but that ts becauſe the lawe pzeſumeth 
that tt was not the tntent ofthe makers of the 
ſtatute that hee ſhould haue that puntſhment , 
but it he be of peres of diſcretion to know good 
krom euill, whether he ſhall then fozfait the pes 
nalty of a penall ſtatute it ts moze doubt, fo2 it 
is commonly holden, that if an infant had not 
bin excepted in the ſtatut of fozetudgment, that 
the kozeiudgment ſhould haue bound htm, 8 ſo 
ſhall his ceſſer, a his leuptng of a croſſe againſt 
the ſtatute, oʒ it he be a gardein of a pziſon and 
ſuff:r a pꝛiſoner eſcape, he ſhall pay the debt be⸗ 
cauſe the ſtatutes be generall,s it he ſhould by 
the ſtatutes be bound win age, like reaſon will 
d . 
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Ik an tnfant doe a murder 028 felony at ſuch 
peres as he hath diſcretion to know the Law, 
ſhal he not haue the puntſhment of the lawe as 
one offull age?S, I think yes, but that is by an 
old Maxune of the law fo; eſchewing of mur⸗ 
ders # felon:es, # ſo it is of a treſpas, but theſe 
caſes run not vp6 the ground of tgnozice, but 
with what acts infants ſhall be puniſhable oʒ 
not p:miſhable foz the tendernes of thepz age, 
though they be not tgnozaunt? D. Bee not yet 
Knights e noble m that are bound moſt pꝛo⸗ 
perly to ſet their ſtudye to actes of chinairy foʒ 
defence of the realme,s huſbandmen that muſt 
bſe tillage huſbandry ko: the ſuſtenãce of the 
comminalty, e that map not by reaſon ot they 
laboz put themfelues to know the law, be diſ⸗ 
charged by tgnozance of the law S. No verele, 
fo: ith all were makers of the ſtatute, the lawe 
pꝛeſumeth that al haue knowledge of that that 
they make as it is ſaid befoze : and as they bee 
bound at their perill to take knowledge ofthe 
ſtatute that they make:ſo be al them that come 
after thẽ. Ind as fo: Kntghtes # other nobles 
of the realme, mee ſeemeth that they ſhould bee 
bound to take knowledge of the law aſwell ag 
any other within the Realm, except them that 
giue themſelues to the ſtudie a exerciſe of the 
law, s except ſpirituall tudges p in many caſes 
be bound to take knowledge ofthe lawe ol the 
realm as is ſaid betoꝛe in Cap. 25. Foz though 
they be bound to actes of chtualry , fo: the de⸗ 
fence of the Realme, yet they bee bound alſo to 
the act ꝛs of Juſtice, e that it ſeemeth moze then 
other be be reald ol their great poſſeſſions and 
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authozity. Ind ko: the well oꝛder ing of the te: 
nants ſeruants e neighbozs , that many tunes 
haue need ot their helpe, s alſs becauſe they bee 
oft called to be of the Kings counſell, a to ß ge⸗ 
neral counſatles of the reaim, wher then coun- 
ſel is right expedient # neceſſary foz the cdᷣmon 
wealth,and therefoze tf the noble men of this 
realme would ſee their childzen bzought vp in 
ſuch mancr, that they ſhould haue learning and 
knowledge,moze then they haue chmonlp vſed 
to haue tn time paſt , ſpecially of the grounds F 
pꝛinciples of the law of the realm wherin ther 
bee inherite, though they had not the high cun⸗ 
ning ofthe whole body of þ law, but after ſuch 
maner as M. Foiteſcue in his booke that he en⸗ 
tuleth the booke de laudibus legũ Angliæ, ads 
uertiſcth the Pzince to haue knowledge of the 
laws of thts realme, I ſuppoſe it would bee a 
reat help hercafter to the nuniſtration of Ju⸗ 
ce of this realme,a great ſuerty fo2 himlelife, 
and a right great gladnes to all the people: foz 
certaine it is, the moze part of the people would 
moze gladly heareþ their rulers 6 gouerno2s 
entended to oꝛder them with wiſdom and Ju⸗ 
ſtice, then with power aud great retinues. But 
igno2ance ofthe deede many times ercuſcth in 
the lawes of England, e J ſhall hoztly touch 
ſome caſes therof to ſhew where it ſhall excuſe, 
and where it ſhall not excuſe, a then the reader 
map adde to it after his pleaſure a as hee ſhall 
thinke to be conuenient. 
Certaine caſes & grounds where ignorance 
of the deed excuſeth in the laws of Eng- 
land,and where not, 
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Cap, 47. 
Fa man buy a hozle tn open market of him 
| © — in right hath no pꝛopertie in hun, not 
knowing but that he hath right, he hath good 
title and right to the hozſe, and the tgnozaunce 
ſhall excuſe him. But it hee had bought him 
out of the open market, 02 it hee had knowen 
that the ſelle t had no right the buying in open 
market had not excuſed him, Alſo if a man res 
tame an other mans ſeruant not knowing that 
hee is retained with him, the ignozaunce excu- 
ſeth him both of the offence that was at p com⸗ 
mon Lawe agatnſt the Maxime that pꝛohibi⸗ 
ted ſuch retaintng ofan other mans ſeruaunt. 
Ind alſo againſt the ſtatute 3 3.Gd. z.wherbp 
tt is p2ohibite vpon pain of unpꝛiſonment that 
none ſhall retayne no feruaunt that departeth ' 
within his terme without licence 02 reaſonable 
cauſe,fo2 it hath been alway taken, that the in- 
tent of the makers of the ſapd Statute was 
that they that were ignoꝛant of the firſt retaps 
nour ſhould not run in any penalty of the ſta- 
tute. Ind the ſame Lawe ts of him that retap⸗ 
neth one that is ward to an ether, not know- 
ing that he is his ward. Ind if homage be due 
and the tenaunt after that the homage is due 
maketh a feoffement , and afterthe Lo2d not 
knowing of the feoffement diſtraineth foz the 
homage , in that caſe that ignoꝛaunce ſhall ex⸗ 
cuſe htm of his damages in a repleutn though 
he canuot auow fo2 the homage : but if he had 
knowen of the feoffement, he ſhould haue peel- 
ded damages foz the wzongfulltaking.Yiſo if 
a man be bound in an Obligation that 
r t 
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repaire the houſes ot him that hee is bound to 

by ſuch a certaine time, as oft as ned ſhall re: 

quite, s after the houſes haue need to bee repai⸗ 

red, but he that is bound knoweth it not, that 

tgnozice ſhal not excuſe hum, toʒ he hath bound 
bimſelfe to it, and ſo het muſt take knowledge 
at his perill: But tf the condition had bin that 
he ſhould repatre ſuch houles as hee to whom 
he was bound ſhould aſſigne, & after he aſſig⸗ 
neth certain houſes to be repaired , but he that 
ts boũd hath no knowledge of that aſſignmee, 
that ignozance ſhall him tn the Law,foz 
he hath not bound himſelfe to no reparation in 
certain, but to ſuch as the party will aſſigne, E 
tf he alligne none, he 1s bound to none, a theres 
foze ith hee that ſhould make the aſſignemene 
ts pztuy to the deed he is bound to giue notice 

of his own aſſignement: but ii the aſſtgnement 

had bin appointed to a ſtranger, then the oblt- 

goz muſt haue taken knowledge of the aſſign⸗ 

ment at his pertil. Alſo it a man buy landes 

whereunto an other hath title which the buyer 

knoweth not, that ignozance ercuſeth him not 

inthe law no moꝛe then tt doth of goods. Ziſa 

if a ſeruant come with his Maſters hozſe to a 

Towne that by cuſtome may attach goods toʒ 

debt,s vpon a plaint againſt the ſeruant,an of- 

ficer of the towne by infoꝛmation of the partie 
attacheth the Maſters hozſe , thinking that it 
were the ſeruantes hoꝛſe, that tgnozance excu⸗ 
ſeth htm not, foz when a man wil do an act, as 
to enter into land, ſeiſe goods, take a diſtreſſe, 
oz ſuch other he muſt by the Law at his pertll 
ler that that hee doth — 
-the 
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thecaſe befoze rehearſed. Ind in likewiſe if a 
Sbtrife by a Repleuin deliver other beaſtes 
then were diſtramed. though the party that di⸗ 
ſtrained ſhewe him they were the ſame beaſtes 
pet an action of treſpas lyeth againſt him, and 
tgnozance ſhall not excuſe him, foz he ſhall bee 
compelled by the law as all officers commonly 
be, to execute the Ringes wu at his periil, acs 
coꝛding to the tenoz of it, and to ſee that the act 
that he doth be lawfully done. But other wiſe 
it ts ofter ſome men if vpon a Summons in a 
Przcipe quod teddat the Shirtfe by infozma- 
tion of the demandant ſummoneth the tenaunt 
in an other mans lands, thinking tr foz the te⸗ 
nants land, there they ſay he ſhalbe excuſed, fo 
in that caſe hee doth not ſciſe the land ne take 
poſſeſſion in the land, but only doth ſummon ß 
tenant bpon the land, a the wzit commaundeth 
him not that bee ſhall ſummon the tenant vpon 
his owne land, but general ly that he ſhal ſum⸗ 
mon him, a knoweth not tn what land, then 
by an old Maxime inthe Law it is taken that 
he ſhal ſummon him vpon the land in demand, 
and therefoze though he miſtake the land a bee 
ignoꝛaunt of it, pet if the demaundant info:me 
him that that is the land that hee demaundeth, 
that ſufticeth to the Shirife as to his entry toʒ 
the ſummoning as ther ſay, though it bee not 
the tenants; And here J make an end of theſe 
queſtions foz this time. Do. p2ay thee pct oz 
we depart take a little moze paine at my deſire. 
S. What is that; D. That thcu wouldeſt ſhew 
me thy mind in diuers caſes ofthe la we of the 
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with conſcience as they ſhould doe. Ind there: 
foze I would gladlyheare thy conceipt there⸗ 
tn how they may ſtand with conſcience.5. Put 
the caſes and I ſhall with good will ſap as J 
thinke to them. 


The firſt queſtion of the Doctorʒhow the law 
of England may be ſaid reaſonable that prohi⸗ 
biteth them that bee arraigned vpon an 
Indictment of felony or murther 
to haue counſaile. 


Cap. 48. 


E thinketh that the law in that point is 

very good g indifferent, taking the law 

therin as it is. D. Why, what ts the law 
in this pointꝰ S. The law is as thou ſayſt, t hat 
he ſhal haue no counſaile, but then the Law is 
farther that in all things that pertaine to the 
oꝛder of pleading, the Judges ſhall ſo inſtruct 
hum and oꝛder him that he ſhall runne into no 
teopardy by his miſpleding: As it he wil plede 
that he neuer knew the man that was ſlaine, oꝛ 
that he had neuer a peny woꝛth ol ß goods that 
is ſuppoſed that he ſhould ſteale tn theſe caſes 
the Judges are bounde in conſcience to in⸗ 
fozme him that he muſt take the generall iſſue 
and pleade that hee is not gutltie , foz though 
they be ſet to be indt>Ferent betweene the King 
andthe partie as tothe partte,and to the pztn- 
ctpall matter, as they bee in all other matters, 
pet they bee in this caſe to ſee that the partie 
take no hurt in fozme of pleading in ſuch mat- 
ters, 
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ters as he ſhall ſhew to be the truth of the mate 
ter, and that is a great fauour of the law, foʒ in 
appeale, though rhe Juſtices of fauoz wil moſt 
commonly helpe fozth the partie, and ſomtime 
his Counſell alſo inthe foꝛme ofpleading , as 
they do alſo many times in common plees, yet 
they might tn thoſe caſes if they would bid the 
partie, and his counſatle pleade at their periil. 
But they map not doe ſo with — vpon 
tndictments as me ſeemeth: foz it werea great 
bnreaſonablenes in the law, it it ſhould pꝛohi⸗ 
bite him that ſtandeth in teopardie of his life 
that he ſhould haue no counſail, e then to dʒiue 
him to plead after the ſtraite rules, and fozma- 
littes ofthe law that hee knoweth not. D. But 
what if he bee knowen foz a common offender, 
02 that the Judges know by examinatton , 02 
by an eutdent pꝛeſumptton that he is guilty , — 
he aſketh Sanctuary , oꝛ pleadeth miſnoſmer, 
02 hath ſome Recoꝛde to plead,that hee cannot 
pleade after the fourme: May not the Judges 
in ſuch caſes bid him pleade at his perillꝰ St. I 
ſuppoſe they may not.foz though he bee a coms 
mon offends2,02 that he be gutlty,yet he 
to haue that the Lawe gtueth him. and that 
ſhal haue the effec of his plets, and of his mats 
ters entred after the fourme of the Lawe, and 
alſo ſomettme a man by examination , and by 
witnelſe may appeare gutlty that is not. Ind 
in ltkewtſe there may bee a behement ſuſpiti⸗ 
on that he is gutlty,and yet hee is not gutltie, 
and therefoze fo: ſuch , 02 vehement 
p2eſumptions me thinketh a mä! may not with 
— bee put from that he ought to vow 
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by þ lawe, ne pet although the tudges knewe n 
of thetr owne knowledge: but if tt were tn ap- 
peale I ſuppoſe that the Judges might doe 
there as they ſhould thinke beſt to be done in 
conſcience , fo: there is no Lawe that bindeth 
them to inſtruct him ( but as they doe commons 
lyto the parties of fauour tn al other caſes)but 
they may it they will bid them pleade at they; 
pertll by adutſe of their counſatle,and it the aps 
pellee be pooꝛe, s haue no counſel, þ court muſt 
aſſigne him counſaile tf he aſke it, as they muſt 
doe in all other places, a that me thinketh they 
are bound to doe in Conſcience though the aps 
pellee were neuer fo great an offeder,# — 
the Judges knew neuer ſo ccrtainely that hee 

were oz the law bindeth them to doe tt. 
Ind ſo me thinketh that there ts great diners 
flty between an indictment and an appeal. Ind 
the reaſon why the Law pꝛohtbiteth not coun- 
ſaile tn appeale as it doth in an indictment, J 
ſuppoſe is this; There is nc appeale bought, 
but that of common pꝛeſumption the appellane 
bath great malice againſt the appeallee. Is 
when the appeale ts bzought by the wife of 
the death of her huſband, oz by the ſonne of the 
death ol his Father, oꝛ that an appeale of robs 
berie is bzought fo: ſtealing of goodes. Ind 
theretoꝛe it the Judges ſhould tn thoſe caſes 
ſhew themletues to tnſkruct the appelees,þ aps 
pellants would grutch #+ thinke them partiall, 
and therefo:e as well foz the tndenmity of the 
court, as of the appellee tn caſe that hee be not 
guiltie,the Law iuſtereth the appelleeto haue 
counſel,but when that a man is indicted at the 
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Kings ſuit, p King intendeth nothing but tus 
ſtice with fauo2 , and that is ti the reſt e quiet: 
nes of his fatthfull ſubiects, a to pul away nuſs 
doers among themcharitably, and therfoze he 
will be contented that his Juſtices ſhall helpe 
kooꝛth the offendozs accozding to the truth, as 
far as reaſon — I as the 
King wil be contented ther in, it is to pꝛeſume 
that the counſel wil be contented: Ind ſothere 
ts no daunger thereby, neyther to the Court ne 
to the party, and as I ſuppoſe fo: this reaſon it 
began that they ſhould haue no counſatle bpon 
tndictments,* that hath ſo long continue d that 
u is now growen into a cuſtome s into a max⸗ 
time of the law, that they ſhal none haue. D. But 
— knew of thetr owne knowledge 
that the indictee ts guilty, ind then he pleadeth 
Miſnolmer, 02 a Reco2d that hee was auter. 
foirs arratgned , and acquite of the ſame mur⸗ 
ther, oz felony, and the Judges of their owne 
knowledge know that the plee is bntrue, may 
they not then bid himplead at his perillꝰSt. I 
think yes, but it they know ofthetr own knows 
ledge that he were guilty of the murther oz fe: 
lonp , but that the plee was bntrue they knewe 
not, but by coniectute 02 infomation, I think 
they might not then bid htm plead at his peril, 


The ſecond queſtion of the Doctor, whether 
warranty of the younger brother, that is taken 
as heire , becauſe it is not knowen but that the 
eldeſt brother is dead, be in conſcience a 
barre vnto the eldeſt brother, 
as it is in the law. 


Cap. 


The 42. Chapter. 


Cap, 49. 


Man ſeifed ol lands in fee hath iſſue two 
ſonnes, the eldeſt ſonne goeth beyond the 
ſes, a becauſe a common voice is that hee 
is dead. the yonger bꝛother us taken fo: he:re, p 
father dieth. p yonger bꝛother entreth as hcire, 
Ealtencth the land with a warranty, and dieth 
without any hetre of has body, and after the el⸗ 


der v2other commeth agatue, and claimeth the 


land as hetre to his father, whether ſhall hee be 
barred by that warranty in conſcience as he is 
in the Law? Stu. It is a Martme in the Law, 
that the eldeſt bzother ſhall in that caſe be bar⸗ 
red, and that Marimets taken to bee of ag 
ſtrong effect in the Law, as if it were oꝛdeined 
by ſtatute to be a barre. Ind it is as old a law 
that ſuch a warranty ſhall barre the hetre, as 
it ts that the inherit ance of the father (hall on⸗ 
ly diſcend to the eldeſt ſonne. Ind ith the law 
ſo is, why ſhould not then conlctence follow 
the lawe. as well as it doth in that point , that 
the eldeſt ſonne ſhall haue the land. Doct. Foz 
there appeareth no reaſonable cauſe whereup- 
on the Maxime might haue a lawfull begin⸗ 
ning; Fo: what reaſon is it that the warran⸗ 
tie of an aunceſter that hath no right to land, 
ſhould barre him that hath right Ind if it 
were oꝛdeined by ſtatute, that one man ſhould 
haue an other mans land, s no cauſe is expꝛeſ⸗ 
ſed why hee ſhould haue it , tn that caſe though 
he might hold the land by fozce of that ſtatute, 
pet he could not hold it in cõſcience, wout there 

were 
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were a cauſe why he ſhould haue it, # theſe ca 
ſes bee not like as me ſeemeth to the fozfaitur® 
of goods by an OQutlawzp, foz J wil agree to⸗ 
this time, that that fo:fatrure Randeth with 
conſctence, becauſe it ts oꝛdained foz miniſtra⸗ 
tion of tuſtice, bur I cannot percetue any ſuch 
cauſe here: and therfoze me thinketh that this 
caſe is like tothe Maxime, that was at the cbs 
mon Law of wzecke of the Sea, that is to ſap, 
that if a mans goods had bin wzecked vpon 
ſea. that the goods ſhould haue bin immedtatlyp 
fozfattedto the King, And it is holden by alt 
Doctoꝛs that that law is agatnſt Conſcience, 
except in certain caſes that were too long tores 
hearſe now. Ind it was oꝛdeined by the ſtatut 
of Weſtminſter the r. that if a Dogge oꝛ Cat 

come altue to the land, that the owner i he 
pꝛoue the goods within a peere and a day to be 
his, ſhall haue them, whereby the ſatd Law of 
wꝛeckes of the ſea, is ma de moꝛe ſuffcrable the 

it was befoꝛe, and ſome thinke in this caſe that 

t his warranty ts no bar in conſcience though 

it be a barre in the law. S. I pay thee keep that 

caſe of wiecke of the ſea in thy remembꝛaunce, 

and put ithereafter, as one of thy queſtions, 
thereupon ſhewe me thy farther mmde therein, 

and J ſhal with good wil ſhew thee my mind, 


; E as to this caſe that wee be in now, me think⸗ 


eth the Maxime whereby the warranty (hal be 
a barre, is good and reaſonable,fo: it ſeemeth 
not agatn{treaſon that a man ſhatbe bound, as 
to tempoꝛal things, by the act? of His aunceſter 
to whom hee is heire, fo: like as by the lawe it 
is 0zdatned, that hee ſhall A = 
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the ſame aunceſter, and haue all his landes by 
diſcent if he haue any right , ſo it ſeemeth that 
it is nos bnreaſonable, though the law foz the 
p2tuity of bloud that is betweene them ſuffer 
him to haue a diſaduantage by the ſame aun⸗ 
ceſter , but if the Maxime were that if any of 
his aunceſters , though hee were not heyze to 
him made ſuch a marranty , that it ſhould be a 
barre, J think that maxime were againſt con» 
ſcience, foʒ in that caſe there were no grounde, 
no: conſideration to pꝛoue how the ſaid Max⸗ 
tme ſhould haue a lawful beginning, wherfoze 
tt were to bee taken as a Maxime againſt the 
law of reaſon, but me thinketh it is otherwiſe 
in this caſe , foz thereaſon that I haue made 
betoze. D. It᷑ the father bind him and his hetrs 
to the payment of a debt and dye, in that caſe 
the Sonne ſhall not be bound to pay the debt, 
vnles he haue aſſets by diſcet from his father. 
And ſo I would agree, that if this man haue 
aſſets by diſcent from the aunceſter that made 
the warranty, that he ſhould haue btn barred: 
but cls mee thinketh it ſhould ſtand hardly 
with conſttence.that it ſhould be a harre. S. In 
that caſe of the obligation, the Law is as 
ſayſt, a the cauſe is fo: that the Maxime of the 
law in that caſe tg none other but that hee ſhal 
bee charged it hee haue aſſets by diſcent, but if 
the Maxime had beene generall that the heire 
ſhould bee bound tu that caſe without any aſ⸗ 
ſets, oz tk it wert oꝛdeined by Statute that it 
ſhould bee ſo I th:nke that both the Partme 
andthe ſtatute ſhould well ſtande with conſti⸗ 
ence. Ind like law is where a man is vouched 
as 
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as hetre,he may enter as he that hath nothing 
by diſcent, but where he clatmeth the lande in 
his owne right, there the warranty of his aun⸗ 
ccſter ſhalbe a barre to him, though he haue no 
aſſets from the ſame aunceſter, a though it be 
ſatd tn Ezechiel Cap, 18.That the ſonne ſhall 
not beare the wickedneſſe of the father that is 
bnderſtood ſpiritually, But as to tempozall 
oods the optnton of Doctoꝛs is, that the ſen 
omettme may beare the offence oł his Father, 
D. Now that I haue heard thy minde in this 
caſe, I will take aduiſement therein till a bets 
ter lepſure. Ind will now pꝛoceed to an other 
queſtion S. I pꝛav thee do as thou ſayſt, and 
ſhall with good will make aunſwere therto al⸗ 
well as IJ can. 


The z. queſtion of the Doctoutʒlf a man pro- 
cure a collaterall warrantie, to extinct a right 
that he knoweth an other man hath to lan 
whether it be a bar in conſcience 
as it is in the Law 
or not. 


Cap. 50. 


Man is diſſeiſed of certatn land, ß diſſets 
At ſelleth the land ec. p alienee knowing 
of the diſſeiſin, abtaineth a releaſe with a 
warranty of an anceſter collateral to diſſeiſee 
that knoweth alſo the right of ß diſſetſee, that 
aunceſter collaterall dyeth , after whoſe death 
the warranty diſcendeth vpon the diſſeiſee, 
whether may the „ þ caſe hold the land 
if, tn 
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in conſcience as he map by the law. S. Sith the 
warranty ts diſcended vpon him, whereby hee 
is barred in the lawe, me thinketh that he ſhall 
alſo be barred in conſcience, and that this caſe 
is like to the caſe tn the next Cha. befoze wher⸗ 
in haue ſaid that as meethinkcth it is a bar 
in conſcience. D. Though it might be take n foz 
a barre in conſcie nce in that cale, yet me think⸗ 
eth tn this caſe it cannot, fo2 in that caſe the 
ponger bꝛother entred as heire. knowing none 
other but that he was hetre of right, and after 
when he ſoldthe land, the buper knew not but 
that he that ſold tt had good right to ſell it, and 
ſo he was ignoꝛant of the title of the eldeſt bꝛo⸗ 


ther, e that ignoꝛance came by the default and 


abſence ofhimſelfe , that was the eldeſt b2os 
ther. But in this caſe aſwell the buper, as he 8 
made the collateral warrantye,knew the right 
of the diſſetſee,anddid that they could to exttn> 
the right, and ſo they did as they would not 
ſhould haue bin done to them, s ſo it ſeemeth þ 
hee that hath the land may not with conſcience 
keepe it. St. Though it be as thou ſayſt that al 
they offended in obtayning of the ſayd collate- 
rall warranty,yct ſuch offence is not to be con⸗ 
ide red in the law, but tt be tn bery ſpectall cas 
ſes, foꝛ tf ſuch alleagings ſhould be acceptcd in 
the law, releaſes, and other wꝛitings ſhould be 
of ſmall effect, and vpon cuery light ſurmiſe, ali 
wzttinges might come in tryall whether they 
were made with conſcience 02 not. Therefoze 
to auotde that (nconuentence,the law wil dziue 
the partie to aunſwere onely whether it bee his 
deede oz not, and not whether the deede were 
made 
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made with conſcience oꝛ agatnſt conſcience, e 
though the party map bee at a miſchtefethere- 
by, pet the Law will rather ſuffer the miſchteft 
then the ſatd inconventence. Ind like law is if 
a woman couert foz dzead of her huſband by 
compulſlon of him leuy a Fine, yet the wo⸗ 
man after her huſbands death (hall not be ad⸗ 
mitted toſhew that matter in auotſding of the 
fine foz the tnconuentence that might follows 
therupon. Ind after the opinion ot many men, 
there is no remedy tn theſe caſes in the Chans 
cery: fo: they ſay that where the common Law 
in caſes concerning inheritaunce putteth the 
partie from any auerment fo: eſchewing of an 
tnconuentence that might followe of it among 
the people, that ik the ſame incduentence ſhould 
followe in the Chauncerie if the ſame matter 
ſhould be pleded there,that no Sub pena ſhould 
lie in ſuch caſes, s ſo it is in the caſes befoꝛe re - 
hearſed; Foz aſmuch vexation, delay. coſts and 
expences might grow to the partie it he ſhould 
be put to aunſwere to ſuch auermentes in the 
Chancery,as it᷑ he were put to anſwere to the 
at the common lawe, and therefoꝛe they thinke 
that no Sub pena lteth in the ſaidcaſes ne in o⸗ 
ther like vnto thẽ. Neuertheles J do not take 
tt that thetr opinion is that he that bought the 
land tn this caſe may with good cõſtience hold 
the land, becauſe he ſhall not bee compelled by 
no law to reſtoze it, but that he is in conſcience 
and by the law of reaſon bound to reſtoze it, 02 
otherwiſe to recompence the partie, ſo as hee 
ſhall bee contented , and I ſuppoſe verilte it is 
fo it hee will keepe his ſoule out of pertil 
U tg, - daunz 


The 51.Chapter. 


danger. Ind after ſome men to theſe caſes may 
bee reſembled the caſe of a fine with nonclaime 
that is rent bed befoze in the 14. Chap ot this 
_ booke,where a man knowing an other to haue 
right to certatne land cauſeth a fine to be leuted 
therof with Pꝛoclamation a the other ſuffreth 
v. peres to paſſe without claime,inthat caſe hee 
hath no remedp neyther by common lawe, noz 
by Sub pena, @ that pet he that teuted the fine,ts 
bound to reſtoꝛe the land in conſctence. Ind me 
thinketh J could right wel agree that it ſhould 
be ſo in this caſe.and that ſpecially,becauſe the 
party htmſelfe knowcth perfec1y that the ſaide 
collaterall warranty was obtained by coutn # 
againſt conſcience. 


The fourth queſtion of the DaRour is of 
'the wrecke of the Sea. 


Cap. 51, 


P2ap thee let me now heare thy minde how 
1* law of England concerning goods that 
be wiecked bpon the ſea may ſtand with cõ⸗ 
ſcience, foꝛ I am in great doubt ot it. S. I pꝛay 
thee let me firſt heare thine optnton what thou 
thinkeſt therein. D. The ſtatut of Welt.the 1. 
that ſpeaketh of wzeckcs is, that if any man, 
dogge 02 catte, come aliue into the land out of 
the ſhip oꝛ barge, that it ſhall not be tudged foz 
wꝛecke, ſo that tfthe party to whom the goods 
beldg come within a pere and a day and pꝛeue 
them to be his, that he ſhall haue tht᷑ oꝛ els that 
they ſhal remain to the Ring. Ind me —_— 
at 
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that the ſapde ſtatute ſtandeth not with conſets 
ence,fo; there ia nolawful cauſe why the party 
ought to fozfatthis goods ne that the King oz 
Lo2ds ought to haue the,fo: there is no cauſe 
of fozfaiture in the party, but rather a cauſe of 
ſozxrow & heauines; Ind ſo the law ſeemeth to 
ad ſozrowbp5 ſozrow: And thertoʒe Doctoʒs 
hold commonly that he that hath ſuch goods is 
bound to reſtitutton, and that no cuſtome may 
help, koꝛ they ſay it is againſt the cõmandemtt 
of God, Leuit. 19. where it is commanded that 
a man ſhould loue his netghboz as himſeite, # 
that they ſay he doth not, that taketh away his 
neighbours goodes, but they agree that if an 
man haue coſt and laboz foz the ſauing of ſuch 
goodes wzecked , ſpectall foz ſuch goodes as 
would periſh ik they lay ſtill in the water, as 
Suger, Paper, Salt, Meale, and ſuch other, 
that he ought to be allowed fo2 his coſtes 8 la⸗ 
boꝛ, but he muſt reſto:e þ goods except he coutd 
not ſaue them without putting his lite in teo⸗ 
par die foz them / then if he put his lite in ſuch 
teopardy and the owner by common pꝛeſump⸗ 
tion had had no way to haue ſaue d them, then 
it is moſt commonly holden that he may keepe 
the goods in conſcience , but of other goodes p 
would not ſo ligiſly periſh, but that the owner 
might of common pꝛeſumption ſane them him= 
ſeife,oz that might be ſaued without ane perttt 
of like, the takers of them bee bound to reſtuu⸗ 
tton to the owner, whether he come within the 
yeare 02 after the peare. 

And me thinketh this caſe is ſomewhat like 
to a caſe that J — were _ 
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and a cuſtome tn this realm oz if it were oꝛdei⸗ 
ned by ſtatute , that if any alien came thzough 
the realme tn pilgrimage and died, that all his 
goods ſhould be tozfaite, that law ſhould be x: 
gain conſcience , fo2 there is no cauſe reaſe- 
nable why the ſayd goodes ſhould bee fo2faite; 
Ind no moze mee thinketh there is of wꝛecke. 
S. There be diuers caſes where a mi ſhal teeſe 
his goods a no default in hun Is wher bcaſts 
ſtray awap from a man and they bee taken vp 
and pꝛoclatmed and the owner hath not heard 
of them within the peere and the day, though 
hee made ſuſficient diligence to haue heard of 
them yet the goods be fozfattand no default in 
btm , and ſoit is where a man kilieth an other 
with theſwozd of J. at Stile, theſ\wo2d ſhall 
befo2fatt as a Dcodand, ꝭ᷑ pet no default is in 
the owner, and ſo me thinketh it may be in this 
caſe, and that ſith the common lawe befoze the 
ſatd ſtatute was that the goods wiecked vpon 
the ſea ſhall be fozfattto the King,that they bee 
alſo foꝛfaut now after the Statute, except they 
be ſaued by following the ſtatute, foʒ the Law 
muſk needs reduce the pꝛopertie of al goods to 
ſome man and when the goodes be wzecked,tt 
ſeemeth the pꝛoperty is in no man, but admit 
that the p:opertyeremapne Atl in the owner, 
then ik the owner percaſe would neuer claime, 
then it ſhould not bee knowne who ought to 
take them:and fo mighe they bee deſtroped and 
no p2offt come of them , wherefoze methinketh 
tt reaſonable that the Law ſhall appoint who 
ought to haue them and that hath the lawe ap⸗ 
pointed tothe Ring as Soutraigne and head 
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ouer the people. D. In the caſes that thou haſt 
put befozeof the ſtray and Deodand, there bet 
conlIderations why they bee fozfaite, but tr is 
not ſo hecre, and mee thinkeih that in this caſe 
it were not vnreaſonable that the Law would 
ſuffer any man that would take them, to take 
and keepe them to the vſe of the owner, ſautng 
his reaſonable expences,and this me thinketh 
were moze reaſonable law then to pull the pꝛo⸗ 
pertie out ofthe owner without cauſe. But - 
a man in the ſꝛa caſt his goods out of the ſhip 
as fo:ſake,there Doctozs hold that everyman 
may take them lawfully that will: But other⸗ 
wile it is as they ſap if hee thzow them out fo 
feare that they ſhould ouercharge the ſhip. 

S. There is no ſuch Law in this Reaime of 
goods fozſaken; Foz though a man weyue the 
poſſeſſion of his goods and ſayth hee fozſaketh 
them, yet by the Lawe of the Realme the pꝛo⸗ 
pertie rematneth ſttll in him, and hee map ſeiſe 
them after when he wil; And ik any man in the 
meane time put the goodes in ſafegard to the 
vſe ok the owner, I thinke hee doth lawfultte, 
and that he ſhall be allowed fo: his reaſonable 
expences in that behalte, as he ſhal be of goods 
found, but hee ſhall haue no pzopertte tn them 
no moꝛe then in goodes found. And J would 
agree that if a man pꝛeſcribe.that if he find any 
goodes within his mano: that hee ſhould haue 
them as his owne, that that pꝛeſcription were 
votde, fo: there is no conſider ation howe the 
pzeſcription might haue a lawfull beginning, 
but tn this caſe me thinketh there is. D. Whats 
is that: S. It is this. The King of the — 
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ſtome of the realme, as the Loꝛd of the narrow 
ſea is bound as it is ſatd to ſcouet the Mea of 
the Pirats # petit robbers of the ſea. And ſo it 
ts read ot᷑ the noble King Saint Edgare, þ hee 
would twtle in the yeere ſcouer the ſea of ſuch 
ptrates,but I meane not therby that the King 
is bound to conduct his Marchants vpon the 
ſea againſt all outward enemies, but thet he is 
bound onelp to put away ſuch pyrates and pes 
tit robbers, Ind becauſe that cannot be done 
without great charge, it is not vnreaſonable 
ik he haue ſuch goods as bee wiecked vpon the 
ea toward the charge. D. Upon that reaſon 
I will take a reſpite till an other tune. 


— v. queſtion of the Doctour, whether it 
d with conſcience to prohibite a Iurie of 
meat and drink till they be agreed. 


Cap. 52. 


F one ot the rit.men of an enqueſt know the 

very truth of his owne knowledge, and in⸗ 

ſtructeth his kelio wos therot᷑, e they wil in no 
wile giue credence to him, a thereupon becauſe 
meat e dꝛinke is pꝛohibited them, he is dꝛtuen 
to that point that either he nuſt aſſent to them, 
and gtue thetr verdict againſt his own know: 
ledge and againſt his owne conſcience, 02 dye 
fo: lacke of meat how map the law then ſtand 
with conſcience that will dꝛiue an innocent to 
thatertremity,to be either foꝛſwoꝛne oꝛ to bee 
kamiſhed a dye fo2 lacke of meate.S. I take not 
che law ol the realme to be, that the Jury == 
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they be ſwozne may not eate noꝛ dzink till thep 
be agreed of the verdict, but truth it is there is 
a Marim?,and an old cuſtome in the law, that 
they ſhall not eate no2 dzinke alter they bee 
ſwoꝛne till they haue giuen their verdict with⸗ 
out the aſſent and licence ofthe Juſtices, a that 
is oꝛdeined by the law fo: eſchewing of dtuers 
inconuentences that might follow thereupon, 
and that ſpectally if thep ſhould eat oz dʒink at 
the coſtes of the parties, and therefoze if they 
do the contrary,it map be layed tn arreſt of the 
tudgement : But with the aſſent ofthe Juſti- 
ces.thep map both eat and dꝛinke; Is if any of 
the Juroꝛs fall ſicke befoze they bee agreed of 
their vervict ſo ſoze that hee may not common 
of the ver dict then by the aſſent ofthe Yuſticcs 
he may haue meat e dzinke,and alſo ſuch other 
thinges as bee neceſſarye foꝛ him and his fel- 
lowes alſo at their owne coſtes. 02 at the in⸗ 
dtfferent coſtes of the partyes it they ſo agree, 
02 by the aſſent of the Juſtices may both cat g 
dꝛink: and therfoꝛe if the caſe happen that thou 
now ſpeakeſt of, and that the Jurte can in no 
wiſe agree in thetr ver dict, and that appeareth 
tothe Juſtices by examination, the Juſtices 
map in that caſe ſuffer them to haue both meate 
and dzinke fo a time to ſee whether they will 
agree, and if thep wil tn no wiſe agree, I think 
that the Juſtices may ſet ſuch oꝛder in þ mats 
ter as ſhall ſeeme to them by their diſcretion 
to ſtand with reaſon and conſctence , by awar⸗ 
ding of a new Enqueſt, e by ſetting fine vpon 
them that they ſhal find in default,oz otherwiſe 
c 
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as they map doe tf one of the Jurie dye befoze 


verdict, 02 ik anp other like caſualityes fall un 
that behalfe . But what the Juſtices ought to 
doe tu this caſe that thou haſt put by in then 
diſcretion, I will not treat of at this time. 


q The s. queſtion of the Doctor, whether the 
colors that be giuen at the common law in Al; 
ſiſes, actions of treſpas, & diuers other actions, 
Rand with couſcience, be cauſe they be moſt 
commonly feyned, and be not true. 


Cap. 33. 

P2ay thee let me heare thy mind to what in⸗ 

tent ſuch coloꝛs bee giuen, and {th they bee 

commonly vntrue, how they mayſtand with 
conſcience? S. The cauſe why ſuch colozs bee 
giuen in this, there is a Maxime and a ground 
of the Lawe of England, that if the defendant 
02 tenant in any actt6 plead a plee that amoun⸗ 
teth to the generall iſſue, chat he ſhallbe cõpel⸗ 
led to the generall iſſue, and it hee will not, hee 
ſhal be condemned fo; lacke of aunſwere,s the 
general iſſue tin Aſsiſc is, chat he that is named 
the diſleiſoꝛ hath done no w2ong,no2 no diſſet- 
n. And in a watt of Entry in the nature of If- 
fe the generall iſſue is, that hee diſſeiſed him 
not. Ind in an actton of Treſpas that he ts not 
gutity e ſo euery action hath his generall iſſue 
aſſigned by the Lawe, and the tenaunt muſt of 
neceſſitte etther take the generall tſſue,oz plead 
ſome plee tn abatement of the wit, to the turi(- 
dictton,to the partie.o2 els ſome barre 02 ſome 
matter by wap of concluſion, Ind therefoze it 
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J. at S.tnfeffe H. Hart ot land, and a ſtrãger 
bztngeth an aſſiſe againſt the ſaid H. Mart, foʒ 
the land whoſe title hee knoweth not; Jn thts 
caſe tf he ſhould be compelled to pleade tothe 
point of the alliſe, that is to ſap, that hehath 
done no wꝛög neno diſſeiſin, the matter ſhould 
be put in the mouths ot 12. lap men, which bee 
not learned in the law, and therfoze better it is 
that the Law be ſo oꝛdered, that it be put inthe 
determination of the Judges, then of lay men. 
And it the ſatd Hen. Hart in the caſe befoze res 
hearſed, would plede tn barre of the Aſſiſe that 
Jo. at Stile was ſeiſed and enfeoffed hum, by 
foxce whereof he entred and aſked iudgement, 
if that Aſliſe ſhould lye agatnſt him, that plee 
were not good, foz4t amounteth but to the ge⸗ 
nerall iſſue, and therfo:e he ſhalbe compelled to 
takethe generall iſſue,oz els the Aſſiſe ſhall be 
warded agatnſt him foz lache of anſwere.Ind 
therfoze to the intent the matter may bee ſhews 
ed and pleaded befozethe Judges, rather then 
befoze the Jury , the tenauntes vſe to gtue the 
plaineife'a colo2, that is to ſay,a colour of acti⸗ 
on whereby it ſhall appeare that it were hurt: 
ful to the tenant to put that matter that he ple⸗ 
deth tothe tudgment of xii mt, the moſt coms 
mon colour that is vſed tn ſuch caſe is this, 
when he hath pleded that ſuch a man enfeoffed 
him, as befoze appeareth,it is vſed that he ſhal 
plede farther, 6 ſay that the plaintife clayming 
by acolour of a deed of feoffement made by the 
ſayd feoffoz, befoze the feoffement made to him. 
where no right paſſed by the deed, entered, vp⸗ 
on whom he entered and aſked Judgement — 


The 5 3. Chapter. 


the Alltſe lye againſt him. In this caſe becauſe 
it appeareth to bee a doubt to bnlearned men 


whether the land paſſe by the deed without lts 
uerte 02 not,therefoze the lawe ſuffereth the te: 


nant to haue that ſpeciall matter to bzing the 


matter to the determination of the Judges, 
And in ſuch caſe the Judges may not put the 


tenant from the plee, fo: they knewe not as 


Judges, but that it is true, a ſo if any default 
be, it is tn the tenant e not in the Court. And 
though the truth bee , that there were no ſuch 
deede ol keollement made to the plaintife as the 
tenant pledeth. pet me thinketh there ts no de⸗ 
kault in the cenant, foz he doth it to a good tn: 
tent as befoze appeareth. D. It᷑ g tenant know 
that the feoffoz made no ſuch deed of feoffment 
tothe platntife, then there is a defaulte in the 
tenaunt to pleade it, foꝛ hee wittingly ſapeth a⸗ 
gainſt the truth, and it is holden by al Docto2s 
that euery [ye is an oſtence moze 02 leſſe, fo2 if 
it be of malice, and to the hurt of his netghboz, 
then it is called Mendatiũ pernitioſum, Ethae 
is deadly nne. And if it bee inſpozt, and to 
the hurt ofno man, noꝛ of cuſtome vſed, ne of 
pleaſure that he hath in lying, then it is bens 
all in, and is called in latin, mendatium ioco- 
ſum. And it᷑ it be to the p2ofit ot his neighbour 

and to the hurt ot᷑ no man then it is alſo dental 

nne, and it is called in latin, mendatium offi⸗ 

ciolum, And though it be the leaſt of thoſe ttt, 
pet it is a vental! ſinne and would be eſchews 

ed. St. Though the midwtues of A Egipt lyed 
when they had reſerued the male childꝛen of 


the Hebzrws, laying to ß King — 
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the Heb2ewes had women that were cunntng 
in the ſame crafte, which oꝛ they came had re⸗ 
ſerued the childzen altue , where in deede ther 
themſelues of pity and of dzead of God reſer⸗ 


ued them, pet Saint Hierome expounded the 


text following, Which ſayeth that our Lozde 
therefoze gaue them houſes, that is to be vn- 


| derſtood, that hee gaue them ſptrituali houſes 


and that they had therefoze eternall rewarde, 
and if they ſinned by that lye, although u were 


but ventall, vet I cannot ſee howe they ſhould 


——ͤ— 


haue therefoꝛe eternall reward. Ind alſo if a 
man intending to lea an other, aſue me where 
that man ts, is it not better foz me to lye and 
ſap J cannot tell where hee is, though J 
know it, then to ſhewe where hee ts, where- 
bpon murther ſhould followe? Doct. The deed 
that the Midwtues of AEgipt did inſauing 
the chtldzen , was meritoꝛtous and deſerued 
reward euerlaſting( it they belecued in God) 
did good dee des bellde, as it is to ſuppoſe they 
did, when they foz the lone of God, retuſed the 
death of the Innocents, and then though ther 
made a lye atter, which was but veniallſinne, 
that could not take from them their reward, 
fo2 a bentall nne doth not vtterly extin& cha⸗ 
ritte, but letteth the feruour thereof,and theres 
foze it map well ſtande with the wozdes of 
Saint Hicrome , that they had foz their good 
deed tternall houſes, and pet the lye that they 
made to be a bentall inne: but neuertheleſſe,if 
ſuch a lye that is of tt ſelfe but vental. bee afftr- 
med with an oth, it is alway moꝛtal, it he knew 
it be falſe that he ſweareth. Ind as to theother 
que⸗ 


The 53. Chapter. 


queſtion it is not like to this queſtion that we 
haue in hand as me ſeemeth,fo: ſometime a mi 
fo: eſche wing of the greater euil! map doe a 
leſſe euil, and then the leſſe is no offence in htm, 
and ſo it is tn the caſe that thou haſt put, wher⸗ 
tn becauſe it is leſſe offence to ſap , hee wotteth 
not where he is, though he know where he is, 
then tt is to ſhewe Where hee is, whereupon 
murther ſhould follow, it is therefoze no ſinne 
to ſap he wotteth not where hee is, fo: euery 
man is bound to loue his neighbour,and if he 
ſhewe in this caſe where hee is, knowing his 
death ſhould follow thereupon, it ſe: meth that 
he loued htm not, ne that hee did not to him as 
he would be done to: But in the caſe that wee 
be in here, there is no ſuch nne eſchewed; Foz 
though the partie pleadeth the generall iſſue, 
the Jury might finde the truth in euery thing. 
and therefoze in that he ſaith that the plaintife 
claiming in by the coloz of a deed of feffement, 
where nought paſſed, entred ac. knowing that 
there was no ſuch feoffement, it was a lye in 
him and a ventall inne, as me thinketh. And 
everp man is bounde to ſuffer a deadly (inne 
— Anne then a ventall inne in 
[ 


S. Though þ Yuryvp6 a general iſſue,may 
linde the truth as thou ſapeſt, yet tt is much 
moꝛe dangerous to the turytotnquire ot᷑ many 
points, then to enquire onelp of one point. Ind 
fozaſmuch as our Loꝛd hath giuẽ a chmandes 
ment to euery man vpon his nctghbour, theres 
fo:e euery man is bound to fo:ce aſmuch as in 
him is, þ be him . 
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his neighboz.Ind foz þ ſame cauſe, law hath 
oꝛdetned diuers maximes s pzinciples,wherez 
by iſſues tn the kings court may be topned bp5 
one point in certaine as nigh as ma bee, not 
generally, leaſt offence might follow therupon 
agatn(t God, s a hurt alſo vnto þ — wher⸗ 
foze it ſeemeth that he loueth not his netghboz 
as himſelfe,ne that he doth not as he would be 
done to, that offereth ſuch danger to his neigh⸗ 
boꝛ, where he may well x conuentently keepe it 
from him, it he will follow ß oꝛder of the law, 
E tt ſeemeth that hee putteth himſelfe wtifulle 
in teopardy that both it, g it is wiitten Eccle, 3, 

ui amat peticulum, in Illo peribit; that is to 
ſap, he that loueth pertll, chal periſh tn it, and he 
$ putteth his netghboz in perill to offend, put⸗ 
teth htmſelfe in the ſame, and ſo ſhould he doe 
me ſeemeth that would wilfully take the genes 
rall iſſue, where hee might conuentently haue 
the ſpectall matter, and kurthermoꝛe it is no of- 
fence in pztnces and rulers to ſuffer contracts, 
and buying and ſelling in markets and faires, 
though both perturte and deceipt will follow 
thereupon, becauſe ſuch contracts be neceſſarte 
foz the common wealth, ſo it ſeemeth ltkewiſe, 
that there is no default tn the partte that plea⸗ 
deth ſuch a ſpectall matter to auoide from his 
neighbour the daunger of pertury,ne pet tn the 
court though they tnduce htm to tt, as they doe 
ſometime foz the intent befoze rehearſed, and in 
lit wie ſome woll ſay, that tfruters of cities and 


fel 
(to the intent they would haue them to con⸗ 
* keſſo 


The 54.Chapter, 


feſle the truth) ſay to them that bee ſuſpected 
that they be inkoꝛmed of ſuch certatne defaults, 
02 miſdemeanozs inthe offendours,e that they 
doe to the intent to haue them to confeſle the 
truth, that though they were not ſo info2med, 
that yet it is no offence to ſap they were ſo in⸗ 
fo:med, becauſe they do it foz þ common welth, 
fo; tf offendours were ſuffered to go vnpuniſh⸗ 
ed, the common wealth would eftſoone decay E 
vtterly periſh. 

D. I wiltake aduiſement vpon thy reaſon in 
this matter till an other ſeiſon,and I wil now 
aſke thee an other queſtion ſomwhat like vnto 
this. I p2ay thee let me heare thy minde there⸗ 
in. S. Let me heare thy queſtion @ J ſhall with 
good will ſap as I thinke therein, 


The 7, queſtion of the DoQour concerning 
the pleading in Afsiſe, whereby the tenants 
vie ſometime toplede in ſuch maner 
that they ſhall confeſie 


no Ouſter, 
Cap. 54. 


T ts commonly vſed as J haue heard ſap 

that when the tenant tn Alliſe pleadeth that 
a a ſtranger was ſeyſed and enfeoffed him, and 
gtueth the plaintife a colour in ſuch maner as 
defoze appearcth in the rlvtit. Chapter, that 
the tenant mam times when hee hath pleaded 
thus,and the platnttfe clayming by a colour of 
a deedeof feoffement made by the ſaid ſtraun⸗ 
ger, where nought paſſed by the derde entred, 
Ip and 


The 54. Chapter. 162 


and that then they vſe to ſay further, vpon 
whom Y.B.entred , vpon whom the tenaunt 
entred, where in deede the ſatd A. B. neuer en- 
tred, ne happtly there was neuer no ſuch man: 
How cã this ple ding be excuſed of an vntruth, 
and what reaſonable cauſe can be why ſuch a 
pleading ſhould bee ſuffered againſt the truth. 
Stu. The cauſe whpthat maner of pleading is 
ſaffered is this; It the tenant by his pleading 
confeſſed an imme diat e entry vpon the plains 
tife, 02 an immediate putting out of the plain- 
tike, which tn French is called an ouſter, the if 
the title were after found fo2 the platnttfe, the 
tenant by his confeſſion were attatnted of the 
diſſeiſin. Ind becauſe it map be, that though 
the plaintife haue good title to the land, that 
pet the tenant is no dilſetſo;; Therefoze the te⸗ 
nants bſe many time to plede in ſuch maner as 
thou haſt ſaid befo:e , to ſaue themſelues from 
confeſſing of an Ouſter, ⁊ ſo if there be any des 
kault, it is not in the Court, ne in the Law, foz 
they know not the truth therein till it be tryed, 
and me thinketh allo that there is in this caſe 
right little default oz none in the tenant noꝛ in 
his counſatle, ſpeciallp it᷑ the counſaile know 
that the tenant is no diſſetſo2 , But as to that 
point I pap thee that thou as thou haſt taken 
a reſpite to bee adutſed, 02 that thou ſhewe thy 
kuli minde in the queſtion of a colour gtuen tn 
Iſſiſe, whereof mention is made tn the ſatd 48. 
Chapter: that I ltkewtſe may haue a like re⸗ 
ſpite in this caſe till an other time, to bee adut- 
ſed, and then I ſhall with good will ſhew thee 
mykull minde therein. 


E il, D. 
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D. I am content it be as thou ſaiſi, but I dae 
thee that I map yet adde an other queſtion to 
the 2.queitions befoze rehearſed of the colours 
in aſſiſe a fcele thy minde therein, becauſe that 
ſoundeth much to the ſame effect that the o⸗ 
ther doe (that is to ſay)to pꝛoue that there bee 
diuers things ſuffered in the law to be pleaded 
that be againſt the truth, E J p2aythee let mee 
hereaftcr know thy mind in all thꝛee queſttõs, 
Ethou ſhalt then with a good wil know mine, 
Stu, I p2ap thee ſhewe mee the caſe that thou 
ſpeakeſt of, Do, Jfa man ſteale ahozſe ſecret⸗ 
lie in the mght , ut is vſedthat thereupon hee 
ſhalbe indicted at the Rings ſuit, and tt is vſed 
that in that Jndictment tt ſhall bee ſuppoſed 
that hee ſuch a day, and place with koꝛce and 
armes (that ts to ſap)with ſtaues ſwozdes, and 
kntues ec. fcloniouſly ſtole the hozſe agaynſt 
the Rings peace, and that fozme muſt bee kept 
in euery Indictment, though the kelon had nei⸗ 
ther ſwoꝛd noz other weapd witch him but that 
he came ſccretiy without weapon. How can it 
thcrefoze be excuſed, but that therein is an vn⸗ 
truthꝰS. It is not atieadged inthe Jndictmente 
by matter in deede that he had ſuch weapon, foz 
the koꝛme of an Indictment is this. 

Inquiratur pro dño Rege, ſi A. tali die & Anno 
apud talem locum vi & armis, videlicet gladijs 
&c.talem equim ta lis hominis cepit &c. 

And then ik the twelue men be only charged 
with the effect ok the bill; That is to lay, whe⸗ 
ther he be gutlty of the felony oz not, and not 
whether he bee gutltie vnder ſuch manner and 
koʒme as the bill ſpecilleth oz not, and ſo 9 


Sagas ge gegessen 
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they ſap billa vera, they ſay true as they take 
the effect of the bill to be. And therkoze if there 
were falſe latin in the bill of Juditment,s the 
ury ſaith billa vera, yet their verdict is true, 
2 thetr verdict ſtretcheth not to the trueth oz 
fatſhod of the latine, but to the felony ,ne to the 
fome of the wozds, but to the effect of the mats 
ter, s that is to tnquire whether there were az 
ny ſuch felony done by the perſon oz not, and 
though the bill vary from the day, from þ pere, 
and alſo from the place where the felonte was 
done in, ſo it vary not from the ſhire that the fes 
lony was done in, and the tury ſaith bill vera, 
they haue gtue a true berdict,foz they are boũd 
by their oath to giue their ver dict accozding to 
the effect of the bil and not accoꝛding to p foꝛm 
of the bill. Ind ſo is he p maketh a vow bound 
likewtſe to that that by the tawe is the effec of 
his auow,and not onelyto the woꝛds of his az 
uow. Ind if a man auow neuer to eate white 
meate, vet in time of extreame neceſſity hee may 
eat white meat rather then die e not bzeak his 
auow, though he affirmed it with an oath, foz 
by the effect of his auow,exrtreme neceſſity was 
excepted,though it were not exp2eſſely excepted 
inthe woꝛds of the auo w. a ſo likewtſe though 
the woꝛdes ofthe bill bee to inquire whether 
ſuch a man ſuch a dap and peare, and in ſuch a 
place did ſuch a felony , pet the effect of the bill 
is to inqutre whether he dtd the felony within 
the ſhire, oz no, e therefoze the Juſtices befoze 
whom ſuch Jndictmentes be taken, moſt coms 
monlie inkoʒme the Jurte that they are bound 
to regard the effect of the bil and not the os 
* nd 


* 
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And there koze there is no vntruth in this caſe 
neyther in him that made the bill, ne pet in the 
Jury as me ſeemeth. D. But if the partienhat 
owed the hozſe b2tng an action of treſpaſſe, and 
declareth that the defendant tooke the hozſe iu 
fozce and armes, where hee tooke him without 
fo:ce and armes, dow map the platntife there 
be excuſed of an vntruth. S. Ind it the plaintife 
t an vntruth, what is that to the Court 
02 to the Law,foz they muſt beleeue the platn» 
tike, til that that he ſaith be denyed by the deken⸗ 
daunt. Ind pet as thts caſe is, there is no vn⸗ 
truth tn the plaintife to ſay hee tooke the hozſe 
with fozce and armes, though he came neuer ſo 
ſecretlie and without weapon, foz euerie treſ⸗ 
pas is in the law done with fo2ce and armes, ſo 
that if he be attainted and found guilty of the 
treſpas, he is attainted of the fozce and armcs: 
And ith the law adtudgeth euery tteſpas to be 
done with fozce , therefoze the playntite ſapth 
truely that he tooke htm with koꝛce as the law 
meaneth to be foxce. Foꝛ though he tooke the 
hozſe as a felon, vet vpon the fc lontous taking 
the owner map take an action of treſpas if hee 
will, fo2 euerie felonte is a treſpaſſe and moze, 
Ind ſo J haue ſhewed thee ſome part of my 
minde to pꝛooue that in thoſe caſes there is no 
vntruth, neyther in the parties, netther in the 
Jurte, noz in the Lawe. Meuertheleſle, at 
a better leaſure J will ſhewe thee mp minde 
moze fully therein with good will as thou haſt 
pꝛomiſed mee to doe in the caſes of colours of 
the Aſſiſe, and of the ouſter, that bee befoze re⸗ 
hearſed, 
The 
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The viii. queſtion of the Doctor, whether the 
ſtatute of xlv. of Edward the third of 
Silua cedua ſtand with 
conlſcience. 


Cap. 55. 


Ntherlv.yere of the raigne of Ed. 3. It was 
1 a p20htbition ſhould lie where a 
man is impleaded in the court Chꝛʒiſtian fo 
diſmes of wood of the age of xx. pere 02 aboue, 
by the name of Silua cedua, how may that ſta⸗ 
tute ſtand with conſcience that is ſo directly a⸗ 
gainſt che libertie of the Church, and that is 
made of ſuch things as the parliament had no 
authozitie to make any Lawe of ? Jt appea⸗ 
reth tn the ſatd ſtatute that it is enacted that a 
20htbition ſhould lie in that caſe,as it had vs 

d to do befoze that time, and if the p2ohtbition 
lay by a pꝛeſcription befoze the ſtatute, why is 
not then the Statut good as a confirmation of 
that pzeſcriptton, D. It᷑ there were ſuch a pꝛe⸗ 
ſcriptton befoze the Statute that pꝛeſcription 
was voyde, foz it pꝛohibiteth the payment of 
Tithes of trees of the age of xx.pere oꝛ aboue, 
and paying or tithes is grounded aſwell vpon 
the law of God, as vpon the law of reaſon, and 
againſt thoſe laws lieth no pꝛeſcription as it ig 
holdt moſt commonly by al men. S. That there 
was ſuch a pzeſcrtptton befoze the ſatd ſtatute, 
# that tf a man befoꝛeß fatd ſtatut had bin ſued 
in the ſpirituall court foz tithes of wood of the 
age otxx.ꝑere 92 aboue, the p2ohibitton lay, as 
E ttit, appea⸗ 
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appeareth in the ſaid ſtatute, and tt cannot bee 
thought that a ſtatute that is made by autho- 
ruie of the whole realme,aſwel of the king and 
of the Loꝛds ſpiritual # tempoꝛall as of all the 
tommons, wil recite a thing agamſt þ truth: & 
furthermoze I cãnot ſee how it can be groun⸗ 
ded by the lawe of God, oz by the law of reaſon 
that the x. part ſhould be paid foz tith and no o⸗ 
ther poꝛtion but that, but I thinke that it bee 
grounded vpon the Law of reaſon that a man 
ſhould giue a reaſonable poꝛtion of his goods 
tempoꝛal to them that miniſter to htm thinges 
(ptritual,foz euery man is bound to honoꝛ god 
of his pzoper ſubſtance, and the gtuing of ſuch 
poztion hath net bin only vſed among faithful 
people, but alſo among vnfatthful as it appea⸗ 
xeth Gene. 47. where cozne was giuen to the 
ptieſts tn Egipt ot᷑ cõmon barnes. And S. Paul 
in hus Spiſtles afftrmeth ß ſame in many pla⸗ 
ces, as in his firſt Epiſtleto the Corin. Cap.. 


where he ſatth, hee that wozketh inthe church, 


ſhall eate of that that belongeth to the Church; 
And in his Epiſtie to the Gal. Cap 6. he ſapth; 
Let him that is inſtructed in ſpiritual things, 
depart of his goodes to him þ inſtrumteth hum, 
Ind S. Luke Cap.10.ſatth;Thetthe wozkman 
is wozthy to haue his hire. Ali which ſayinges 
map tight conuententiy be taken and applyed 
to this purpoſe , that ſptrituali men which mt 
niſter to the people ſptrituall things, ought foꝛ 
ther miniſtration to haue a competent liuing 
of them that they miniſter vnto. But that the 
tenth part ſhould be aſſigned koꝛ ſuch a poꝛtid 
and neyther moze no} leſſe, I cannot —_ 
that 
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that that ſhould bee grounded by the Lawe of 
reaſon, noʒ imme diatiy by the Law ot God:foz 
befoze the Law wꝛuten there was no certaine 
poꝛtion aſligned foz the ſpiritual! Miniſters, 
neyther the x. part, noz the xij.patt, vnto the 
tume of Iacob , foz it appeareth Gene. 28. that 
Jacob auowed to pay Diſmes which was a⸗ 
mong the Jewes fo: the x. part, if our Lo2zd 
pꝛoſpered him in his tourney , # if the x. part 
had bin ducty be foze that auow, tt had bin in 
vaine to haue auowed it, and ſo it had if it had 
din grounded by the Law of reaſon, and as to 
that is ſpoken in the Euangeliſtes, and in the 
new Lawe or Tithes, it belongeth rather to 
the gtuing ofttthes in the tune of the olde law, 
then of the ne we Lawe,as appeareth Mathew 
23. and Luke 1. where our Lozde ſpeaketh ts 
the Phariſes, ſaying; woe to pou Phariſes p 
tithe mints, rue, and herbcs,efo:ger the tudges 
ment andthe charity of God,theſe it behooueth 
you to doe, andthe other nottoomit,that is to 
ſay.it behoueth vou to doe Juſtice, and charitit 
of God, not to omit paying of tithes though 
it be of ſmall gas of mintes, rue. herbes, 
and ſuch other. Ind alſo that the Phariſep 
ſaith Luke. 17. J pay mp tythes ofall chat I 
haue. it is to berefztredto the olde Law not to 
the time of the new Law: Ther koꝛe as J take 
it that the paying of tithes, oꝛ of a certain poꝛti⸗ 
on to ſpirituall me fo2 their ſptritual miniſira⸗ 
tton to the people hath bin grounded tn dtuers 
maners.Ftrſt befoze the law wattten a certam 
po;tionſuffictent foz the ſptrituall Mtniſters 
was due to them by the Law W — 

er 
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after them that bee learned in the Lawe of the 
Realme is called the law of teaſon, a that poz- 
tion is due by all lawes. Ind in the Law wzu⸗ 
ten the Jewes were bounde to giue the x. part 
to their pꝛieſts aſwell by the ſatd aua w of Jaz 
cob, as by the law of God tn the old Teſtamee 
calledthe Judictals.Ind in the new Law the 
paytng of the x. part, is by a Law that is made 
by the Church. Ind the reaſon wherefoze the 
x. part was 02deined by the church to be payed 
fo: the tithe was thts; There is no cauſe wh 
the people of the new law ought to pay leſſe to 
the miniſters of the new lawe , then the people 
of the old Teſtament gaue to the miniſters of 
the old Teſtament: Foz the pcople of the new 
Law be bound to greater things thenthe peos 
ple of the old Law were,as it appeareth Mach, 
5 .where tt is ſatd: vnleſſe your good wozks as 
bound ahoue the wozkes of the Hcrtbcs a the 
Phariſes, ye may net enter into the hing dome 
ol heauen. Ind the ſacrifice ofthe old law was 
not ſo honozable as the ſacrifice of the newe 
Law is: fo: the ſacrifice of the old Lawe was 
only the figure, and the ſacrifice of the new law 
is the thing that is figured, that was the ſha⸗ 
dow, this is the truth. Ind therfoze þ Church 
bpon that reaſonable conſideration oꝛdeyned, 
that the x. part ſhould be pated fo2 þ ſuſtenance 
ofthe Mimſters in the new Lawe, as tt was 
fo: the ſuſtenance of the Mmiſters in the olde 
law, a ſo that lawe with a cauſe map be tncrea- 
ſed 02 mintſhed to moze poatton o2 to leſſe as 
ſhall be neceſſary foꝛ them, Do. It appeareth 
Gea.14, that Abzaham gaue to 9 
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diſines, and that is taken to be the x. part, and 
that was long befoze the Law wztitten,s theres 
foze it is to ſuppoſe that he did that by the Law 
of God. S. It appeareth not by any Scripture 
that he dtd that by the commandement of God, 
ne bp any reuelation: And therfoze it is rather 
to ſuppoſe that hee did part of duety, E part of 
his owns free will.foz in that he gaue the diſ⸗ 
mes as areaſonable poztton foz the ſuſtenance 
of Melchiſedech and his miniſters, he did it by 
the commandement of the Lawe of reaſon ,as 
befoze appeareth, but that he gaue the x. part, 
that was of his free wtil.s becauſe he thought 
it ſufficient 8 reaſonable: but if he had t bt 
the xti. part 02 the xiii, part had ſufficed , hee 
might haue gtuen it, and that with good con⸗ 
ſcience. And ſo J ſuppoſe that in the new law, 
the gtuing of the x. part is by a Lawe of the 
Church, and not by the law of God, vnleſſe it 
be taken that the law ofthe Churchis thelaw 
of God, as it is ſometime taken to bee , but not 
app2opztatly noz immediatly,fo2 that is taken 
appꝛopꝛʒiati to be the law of God, that is con- 
tetned in ſcripture, that is to ſav, in the old ¶ e⸗ 
ſtament and in the New. D. It is ſomewhat 
dangerous to ſap that Tiths be grounded on- 
ly bpon the Law of the Church foz ſome men 
as tt ts ſatd,ſay that mans Lawe bindeth not 
mm conſctence, a ſo they might happẽ to make a 
botdneſle therby to dene their tubes. S. I truſt 
there be none of that opinion, # if there be tt 1s 
great pity: Ind neuertheleſſe they may be com- 
pelled in that caſe by the law of the Church to 
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of tithes were grounded meerely vpon the law 
of God. D. I think well it be as thou ſaiſt, and 
therefoze id me contented therein, But J 
pꝛap thee ſhew me thy minde in this queſtion, 

t a whole countrep pzeſcribe to pap no tithes 

2 cozne oʒ hay, noz ſuch other, whether thou 
thinke that that pꝛeſcription is good. S. That 
queſtion depẽ deth much vpon that that is ſatd 
bekoꝛe, koꝛ if paping of the x.part be by the law 
or reaſon,oz by the law of God, the þ pꝛeſcrip⸗ 
tion is void, but tf it be by the law of man, then 
tt is a good pzeſcriptton, ſo that the Miniſters 
haue a ſaffictent poꝛtion beſide, D. Iohn Getrſs 
which was a Doctoz of diuinttte in a treatiſe 
that he namedRegulz morales,fatth,that Diſ- 
mes be patedto Pꝛieſtes by the law of & od.S, 
The woꝛds that hee ſpeaketh there of the mat- 
ter be theſe; Solucio decimarii ſacerdotibus, cit 
de iure diuino quatenus inde ſuſtẽtẽtur:ſed quo 
ad tã h inc vel illã aſs ignare, aut in alios reddi- 
tus cõmutare polirmi iuris exiſtit, that is thus 
much to ſap; The paying of diſmes to p2ieſts, 
is of þ law of God, they may therby be ſuſtai⸗ 
ned, but to aſſigne this poztton oꝛ þ,02 to chã ge 
it to other rents, that is by the law poſtttue,+1if 
it ſhould bee taken that by that wozd, Decima. 
ra, which in Engliſh is called diſmes, oz tiths, 
that hee ment the . part, and that that x. part 
ſhould be paid fo2 tithe by the law of God, then 
ts the ſentence that followeth after againſt 
that ſaping,foz as it appeareth aboue, the tert 
ſaith afterward thus, but to aſſigne this poꝛti⸗ 
on 02 that, oꝛ to change it into other rentꝛs bez 
longeth to the law polltiue, that is to the 3 
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of man, and ik the x. part were aſſigned by god, 
then may not a leſſe part be aſſigned by the law 
of man,fo2 that ſhould be contrarp to the Law 
of God, e ſo it ſhould be votde. Ind mee think⸗ 
eth that it is not likely that ſo famous a clarke 
would ſpeake any ſentence contrary to thelaw 
of God, oz contrarte to that he had ſpoken bes 
fo:e,s to pꝛoue he meant not by the terme De. 
cimæ, that diſmes ſhould alway be takt foz the 
x.part,tt appeareth in the 4.part of his wozkes 
inthe 32. tule Lirerz,where he ſaith thus; Non 
vocatur portio curatis debita ptopterea decimæ 
eo quod ſemper fit decima pars, immoeſt inter- 
dum viceſima aut triceſima: That is to ſap, the 
poꝛtið due to curats, is not therfoze called diſs 
mes, toꝝ þ it is alway þx.part,fo: ſomtume it is 
the xx.oʒ the xxx. part, and ſo it appeareth that 
by this woꝛd decimarũ, he meant in the text be⸗ 
fo:e rehearſed a certain poztion,# not p2eciſely 
the x. part, and that the poztion ſhould be paide 
to P:teſts by the law of God to ſuſtaine them 
with,taking as it ſeemeth the law of reaſon in 
that ſaying foz the Law of God, as it may one 
wap be well and conuentently taken : becauſe 
the law ofreaſon is gtuen to euery reaſonable 
creature by God. Ind then it followeth pur⸗ 
ſuantly that it belongethj to the la we of man to 
aſſigne this poꝛtion 02 that, as neceſſity hall 
require fo: thetr ſuſtenance, and then his ſaps 
ing agreeth wel to that that is ſatd befoze,that 
itstoſap, that a certaine poztton is due fs; 
pꝛteſtes, toꝛ their ſpirituall miniſtration by the 
law of reaſon. Ind then it would follow there⸗ 
vpon that il it were 0zdatned foz a lad that all 
paps 
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paying of tithes ſhould from hencefooꝛth ceaſe, 
e that euerp curate ſhould haue aſſigned to him 
ſuch certatn poꝛtion of lãd, rent,oz annutty, as 
ſhould be ſufficient foz him. a foʒ ſuch miniſters 
as ſhould be neceſſary to be bnder him, acco2- 
ding tothe number of the people there,oz that 
euery Pariſhtoner 02 houſholder ſhould gtue a 
certatn ofmony to that vſe, J ſuppoſe the law 
were good, a that was p meaning of J. Ger⸗ 
ſon as it ſeemeth in his woꝛds befoze reherſed: 
where he ſaith, but to chaunge tithes into o⸗ 
ther rents is by the law polltiue, that ts to ſap, 
by the Law of man. And ſome thinke that if a 
whole Countrey pꝛeſcribe to bee quite of both 
tithes of cozne 02 graſſe, ſo that the ſpirituall 
Mintſters haue a ſufficient poztton beſide to 
luue vpon,that is a good preſcription ag they 
Could not offend, that in ſuch countries payed 
no tithes : foz it were hard to ſay , that all the 
men of Italy, oz of the Eaſt partes bee, dam⸗ 
ned becauſe they pay notithes, but a certaine 
poztton after the cuſtome: therefozecertatne it 
is to pay ſuch a certaine poꝛtion, aſwel they as 
all other be bound, tf the church aſke it, anycu⸗ 
ſtome notwithſtanding, But if the Church 
aſke it not, it ſeemeth that by that not aſking, 
the church remitteth it. a an example therof we 
may take ofthe Ipoſtie Paul, that though he 
might haue taken his neceſſary liuing of them 
that he pzcachedto,yet he tooke it not, e neuer- 
theleſſe they that gaue it him not. did not offend 
becauſe he did not aſke u, but tf one man in a 
town would pꝛeſcribe to be diſcharged of tiths 
of cozne & graſſe, tne thinketh the 9 
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ts not good, vnles he can pꝛoue þ he recompen- 
ceth it in an other thing: koꝛ u ſeemeth not rea- 
ſonable that hee ſhould pay leſſe fo2 his tythes 
then his neighboꝛs do, ſeeing that the ſptritual 
miniſters are boũd to take aſmuch diligẽce fo 
him, as thep be foz any other of þ pariſh, wher⸗ 
foze it might ſtand with reaſon þ he ſhould bee 
cdpelled to pap his tiths as his neighbozs do, 
bnles he can pꝛoue that he pateth in recdõpence 
therof moze then the x. part tn another thing. 
Neuertheles I leaue the matter to þ iudgmẽ t 
of other, g then foz a further p2oofe though the 
ſatd pꝛeſcription of not paying tithes foz trees 
of zx-yere a aboue, were not good, yet that that 
of coꝛn s graſſe ſhould be good, ſome make this 
reaſs: they ſap þ there is no tich but it is either 
8 p2edtal tithe, oꝛ a parſonaltith,oz a mixt tith, - / 
s they ſa 8 it᷑ a tith ſhould be paid of trees whe 
they be ſolde, that the tithe were not a p2ediall 
tith,fo2 the pꝛedial tith of trees is of ſuch trees 
as bzing foꝛth fruits # tncreaſe yerely,as apple 
trees, nut trees, peare trees,# ſuch other,whcr- 
ofthe pꝛedial tith ts the appels,nuts, peares,# 
ſuch other fruits as come of the perely, a when 
the fruites bee tithed, tfthe owner after fell the 
trees, there is no tu due therby,foz two tithes 
map not be paid of one thing, s of thoſe tuhes. 
is to ſay, oł᷑ pꝛedial tiths was þ comman demẽ t 
gtuen tn the old Law to the Jewes,as appea⸗ 
reth Leuit. 27. where it is ſaid, Omnes decimz 
terræ, ſiue de pomis arborum, ſiue de frugibus, 
domini ſunt, & illi ſanctificantur, p is to ſep,all 
tiths ol the earth either of appels of trees, oꝛ of 
grains be our Lozds,# to him they be ſã dilled, 
and 
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and though the ſayd law ſpeaketh onely of ap⸗ 
pels, pet it is vnderſtood of al maner ot kruus. 
And becauſe it ſatth that all the tythes of the 
earth be our Lozds,therefoze calues, lambes, 
and ſuch other muſt alſo be tythed, and they be 
called by ſome men pzedtall tythe s, that is to 
ſap,tpthes that come of the grounde, howben 
they call thẽ only Predials mediate, and they be 
the ſame tythes that in this w2ittng bee called 
mixt tithes, andthe other tythes (that is toſap) 
tythes of apples # cozne, a ſuch other be called 
Predials immediate,foz they come tmmedtatlte 
of the ground, and fo do not mixt tiths, as eut⸗ 
dentiy appeareth. D. But what thinkeſt thou 
ſhall bee the p2edtall tythes of aſhes,elmes,ſa- 
lowes,alders,and ſuch other trees as beate no 
fruites,whereof any pꝛolit commeth,why ſhall 
not the x. part of the ſelfe thing bee the tythe 
therefoze if they be cut downe aſwell as it is of 
cone and graſſe?Sr, Foz I think that there is 
to that intent great diuerſitie betweene cozne, 
graſſe, and treeg, and that fo2 dtuers conllde⸗ 
rations, wherof one is this: The pꝛoperty of 
cozn ⁊ graſſe is not to grow ouer one pere, and 
tf it doe, tt will periſh and come to nought, and 
ſo the cutting downe ok u, is the perfection and 
pꝛeſeruatton thereof, and the ſpectall cauſe that 
any tncreaſefolloweth ofthe ſame; Ind there⸗ 
fore the tenth part of the intreaſe ſhal be payed 
as a p2*dtal tythe, and there no deductton ſhal 
be mad? fo2 the charges of it: And ſo it is of 
ſheepe an? beaſt29 that muſt be taken and kil- 
led in time. koꝛ eiſe they may periſh and come to 
naught; but when trees bee felled, that _— 
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is not the perfection of the trees, ne it cauſerh 
not them to tncreaſe but to decap ; Foz moſt 
commonly the trees would bee better if they 
might grow ſtill. Ind therefoze vpon that that 
is the cauſe of the decay and deſtruction of the 
itſemeth there can no pꝛedial tithe ariſe,s ſome 
men ſap that this was the cauſe why our Loꝛd 
in the ſatd Chapter of Leuiti, r7.gaue no coms 
maundement to tithe the trees, but the fruttes 
of the trees one ly. D. It apptarerh in Paralip, 
3. that the Jewes in the time of the King Ez 
zechias offred in the Temple all thinges that 
the ground bꝛought foꝛth, and that was trees 
as well as cone t graſſe. S. It appeareth not 
that they did that by the commaundement of 
God, and therefoꝛe it is like that they did it of 
their owne deuotton and of a fauour that they 
had aboue their duetie tothe repatring of the 
Temple, whichthe king Ezechias had c6- 
maunded to bee repatrcd; Ind ſo that text pꝛo⸗ 
neth nothing that tythe ſhoulde bee payed foz 
trees: Ind therfo:e they ſay farther ,that truth 
it is, that if a man to the intent hee would pay 
no tythe, would wilkully ſuſfer his coꝛne and 
graſſe to ſtand ſtill and to per iſh, he ſhould of: 
kend conſcience thereby: but though hee ſuffer 
his trees to ſtand (Hill continually without fei⸗ 
ling, becauſe he thinketh a tythe would bee af- 
ked, tt he felled them (ſo that he doe it not of an 
euill will of the Curate)hee offendeth not in 
conſcience, ne hee is not bounde to reſtitution 
therfo:e,as he ſhould be if it were of cone and 
graſſe, as befoze appeareth : Ind an other di⸗ 
3636 * 
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tythe;thereof would ſerue ſo little to that purs 
pole that tythes be paid koꝛ, that it is not like: 
ly that they that made the Lawe foz payment of 
_ tithes entended that anytythe ſhould bee paid 
ko: trees 02 wood; Foz the ſptrituall miniſters 
muſk of neceſſitie ſpend datip and weekely, and 
therefoze the tithes of trees 02 wood that com: 
meth ſo ſeldome would ſerue ſo little to the 
purpoſe that it ſhould be paid foz,that it would 
not helpe them in thetr neceſlute; So that if 
they ſhould bee dziuen to truſt thereto, though 
tt might heipe hun in whoſe time it ſhould hap⸗ 
pen to fell, yet it ſhould deceiue them that tiu⸗ 
ſted to it in the meane tune, and alſo ſhoulde 
leaue the Pariſh without any to Miniſter to 
them. D. I would wel agree that foz trees that 
be are fruit there ſhould no pꝛed tall tith be paid 
when they be ſold (koz the pꝛedial tithe of them 
is the kruits that come of them) and ſo there 
cannot be two pzedials of one thing, as thou 
haſt ſayde. But of other trees that beare no 
frutt, me thinketh that a pꝛedtall tithe ſhoulde 
de patd when they be ſolde, and ſo it appeareth 
that there ought to bee by the conſlttutton pꝛo⸗ 
utnciall made by the reuerend Father in God 
Robert Wilchelſie late Archbiſhop of Canter⸗ 
burie, where tt is ſaid and declared, that Silua 
cedua is of euery kind of trees that haue being 
tn that that they ſhould be cut, 02 that be able 
to be cut, whereof we wtll,ſatethhee , that the 
poſſeſſour of the ſaid woods be compelled by þ 
cenſures of the Church topate to the Pariſhe 
Church oꝛ mother Church, the tithe as a reall 
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ſcuution 


| 3 furpinſage that 


The 55. Chapter. 170 


ſtitution pꝛouincial a pzedtal tith muſt be paid 
of ſuch trees as haue no frutte : Fo2 I would 
wel agree that the ſaid conſtitution pꝛouincial 
ftretcheth not to trees þ beare fruite as though 
ß woods be general foz all trees(as befoze aps 
peareth.) St. I take not the reaſon why a pꝛe⸗ 
dial tith ſhould not be paid koz trees that beare 
frutt to be, becauſe two p2ediall tithes cannot 
be paid fo; one thing: foz when the tut is paid 
ol Lambes, pet ſhall tithe be payed of wooll of 
the ſame ſheepc(foz it is paied fo2 an other in⸗ 

creaſe)and ſo it may bee ſaid that the fruite of 
a tree is one increaſe, and the felling an other: 
But I take the cauſe to be foꝛ the two cauſes 
befoze reherſed,# alſo fozaſinuch as the felling 
ts not pꝛoperip an increaſe of the trees but a 
deſkructts of the trees, as it is ſatd befoze. And 
farther I would heare thy mind vpon the ſald 
conſtitution pꝛouinciali, which will, that tythe 
Could be paid foz trees by the poſſeſſoʒs of the 
wood, that if the poſſeſſour ſell the wood fo: C. 
lt.and giue the buyer a certain time to ſell it in, 

what tithe chal the poffeſſo2 pay as long as the 
wood ſtandeth? D. I thinke none.fo} the pꝛe⸗ 
dial tythe commeth not til the wood bee felled, 
and a parſonall tithe he cannot pay, no moze 
then ik a man plucke downe his houſe and ſel⸗ 
leth tt. oz if He ſell el his land, in which caſes J 
agree well he ſhall papno tithe neither parſo⸗ 
nall noz pzediall. S. Ind then J put caſe that 
the buper ſelleth the wood againe as it is ſtan⸗ 
ding vpon the ground to an other foz CC. tt. 
what tithe ſhall bz paved then; Doct. Then the 
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he taketh ouer the C. li that he paid as a Par⸗ 
ſonall Tithe. S. And then if the ſecond buper 
after that cutte u downe and ſell it when tt 1s 
cut downe foz leſle then he paid, what tithe ſhal 

then be patde? | 
D. Then ſhal he that ſelleth them pay ß tithe 
foz the trees as a pꝛediall tithe. S. I cannot ſee 
how that can be,foz hee neyther hath the trees, 
that the pꝛedtall tithe ſhould be paid koz, it any 
ought to be patd,no2 he is not poſſeſſout of the 
ground where the trees growe: And therckoze 
tf anp pꝛediall tithe ſhould be paid, it ſhould be 
payde eyther by the firſt poſſeſſour by reaſon of 
the woꝛdes of the ſapd conſtt:ution pzoutncial, 
which be, that the tithe ſhall be paid by the poſ⸗ 
ſeſſour of the wood, 02 by the laſt buyer, becauſe 
he hath the trees that ſhould bee tuhed, and by 
the firſt poſſeſſour the tuhe cannot be payed as 
a pꝛediall, fox hee cut them not downe , ne they 
were not cut downe vpon his bargatne,and by 
the laſt buyer it cã not be paid ncither as a pꝛe⸗ 
diail tithe; Foꝛ the ſaid conſtitution ſaith, that 
the poſſeſſo2 of the woods ſhould be compelled 
to pay it. And therefoze I ſuppoſe that the 
trouth ts, that in that caſe no tythe ſhall bee 
payed, foz as to the laſt ſcller, hee ſhall pate no 
parſonall tithe, foꝛ he gatned nothing, as it aps 
peareth befoze , and no pꝛediall tythe ſhall bee 
paid, ko it ſhould be againſt the ſayde pzeſcrips 
tton,and alſo the cutting downe ts the deſtrucs 
tion of trees and not their pꝛeſeruation, as is 

ſaid befo2e. 

D. Then takeſt thou the ſaid conſtitution to 
be of ſmal eſtect, as it ſeemeth,S,J take it to be 
of 
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of this effecte,that of wood aboue twenty peart 
it bindeth not, becauſe it is contrarye to ß com⸗ 
mon law, and to the ſaid pzeſcription that (t&- 
deth good in the common law: but of wood vn⸗ 
der xx. pere whereof tuh haue been accuſtomed 
to be paped,the conſtitution is not againſt the 
ſatd pzeſcription,becauſe paying of tithe vnder 
xx.peare us not pꝛohibued, but ſuffered by the 
ſaid ſtatute; howbeit ſome ſap, that by the very 
rigour of the common Lawe tythes ſhould not 
be paide foz wood bnder xx. pere, no moze then 
koʒ aboue xx.pere, and that Prohibition in that 
caſe lyeth by the common la we; Neuertheleſle, 
becauſe tt hath bin ſuffered tothe contrary,and 
that in many places tithe hath bin paied theres 
of, I paſſe it ouer, but where tithe hath not btn 
pated of wood vnder xx. eare; I thinke none 
ought to be pated at thts day in law noz conſci⸗ 
ence ; But admit, that the ſayde conſtitution 
taketh effect foz paiment of the wood vnder xx, 
yeares as of a pzedtall tythe , yet I cannot ſee 
howe the tithethereof ſhould bee paped by the 
poſſeſſour of the wood, tf bee ſell them, hut that 
tt ſhould be paied rather by hun that haue the 
t:ees,fo: the conſtitution is, that the tythe ſhall 
be paid as areal 02 a p2edtall ttthe,and that tg 
the tenth part of the ſame trees, as it is of coꝛn. 
Ind if a man buy cozne vpon the grounde the 
buyer ſhall pay the tithe and not the ſeller and 
ſoit hould ſcemeto be heere,and what the con⸗ 
ſkitutton meant to decree the contrary in tithe 
wood, I cannot tell, vnleſſe the meaning were 
to enduce the owners to pay tythes of great 
trees when they fell them to thepz owne vſe: 
P ttt, which 
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which mee thinketh ſhoulde bee bery harde to 


tand with reaſon, though the ſaid ſtatut had 
neuer bin made, as I haue ſayd befoze. Ind 
furthermoze J would here (vnder cozrection) 
moue one thing, s that is this; That as it ſee« 
meth that they that were at the making of the 
Cayde conſtuution knewe the ſapd 

did not follow the dtrect oꝛder of charitte ther: 
in ſo perfectly as they might haue done; Foz 
when they made the (aide conſtitution pꝛouin⸗ 
cial directly agatnſt the ſatd pꝛeſcription, thep 


ſet Lawe againſt cuſtome, and power againſt 


power, and in maner the ſpiruuaitie againſt 
the tempozalty, whereby they might wel know 
that great variance a ſuit ſhould follow; Ind 
thertkoꝛe it they had clecrely ſeene that the ſaid 
pꝛeſcription had beene againſt conſcience they 
Could firſt haue moued the king and his coun⸗ 
ſell a the nobles of the realme to haue aſſented 
to the refozmation of that pꝛeſcription, and not 
to mak: a law as it were by authozitte # pow- 
er agatnſt the pꝛeſcription, and then to thzeate 
the people E make them beleeue that they were 
all accurſed that kept the ſayde pꝛeſcription 03 
þ maintained it. Ind it ſeemeth to ſtand hardly 
with conſcience to repoꝛt ſo many to ſtande ac⸗ 
curſed ko tollowing ofthe ſayde ſtatute and of 
the ſaid pꝛeſcription as there doe, and pet to do 
no moꝛe then hath bin done to bzing them out 
of it. Do. Met thinketh that it ts not conueni⸗ 
ent that lay mE ſheuld argue the laws and the 
decrees 03 conſtituttons ofthe Church , and 
therefoze it were better fo2 them to giue cre- 
dece to ſpiritual rulers that haue cure - theyz 
oules 
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ſoules then to truſt to their own opinions, and 
ik they would doe ſo, then ſuch matters would 
much the moze rather ceſſe then they wil go by 
ſuch reaſonings. S. In that that belongeth to 
the articles of the faith, I thinkt the people be 
bound to beleeue the Church, foz the Church 
gathered together tn the holy ghoſt c not erre 
tn ſuch things as belong to the Catholtke 
fatth;But where the church maketh any lawes 
whereby the goods 0; poſſeſſions of the people 
may be bound, 02 by this occaſſion 02 that may 
be taken from them, there the people may law⸗ 
fully reaſon whether the Lawes btndeth them 
02 not,fo: in ſuch lawes the Church may erre 
and bee decetued, and decetue other, eyther foz 
{ngulartitie,oz fo: couetice 02 ſome other cauſe, 
and fo: that conſlderatton it pertaineth moſt 
to them that bee learned in the Lawe of the 
realme to know ſuch Lawes of the Church,as 
treat ofthe — lands 02 goods Eto ſee 
whether they may ſtande with the lawes of the 
realme 02 not: Ind therefoze it is neceſſarte foz 
them to knowe the Lawes of the Church that 
treate of Diſmes, of executo2s,of teſtamentes, 
of legacyes, baſtardie,matrumonp, and diuers 
other, wherein they be bound to knowe when 
the lawe ol the Church muſt bee kollowed, and 
when the law of the Realme,whereof becauſe it 
is not our purpoſe to treate, I leaue toſpeake 
any moꝛe at this time, and will reſozt againe 
to ſpeake of Tythes , wherein ſome men ſay 
that of Tinne, Cole and Lead, no tithe hou 

be paid when they be ſolde by the owner of t 

ground, becauſe it is 328 2 
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and it is moze rather a deſtruction of the inhe⸗ 
ritaunce then an encreaſe ; Ind therefoze they 
ſay, that if a man take a Tinne woꝛke, s giue 
the Lozdethetenth diſh accoꝛding to the cu⸗ 
ſtome that the Lo2d ſhall pay no tyth of that 
tenth diſh neither pꝛediall noz perſonall, but if 
the other that taketh the woꝛke haue gaines e 
aduantage by the wozk.it ſeemeth that it were 
not againſt reaſon that hce ſhould pap a parſos 
nail tythe of his gapues, the charge deducted, 
D. I p2ay thee ſhe wmce firſt what thou takeſt 
foz a perſonall tythe , and vpon what ground 
parſonal tiths be paid as thou thinkeſt ſo that 
one of vs miſtake net an other thertn S.J wil 
With good wil and therefoze thou ſhalt vnder⸗ 
land that ts J take it, perſonall tithes be not 
paied foz any increaſe of the ground, but foz 
ſuch p; ofit as commeth by the labour o2 tndu- 
frte ofthe Perſon, as by buying and ſelling 
and ſuch other, and ſuch perſonall tithes,as J 
take it, muſt be oꝛdered alter the cuſtome, and 
the Church hath not vſed to leute thoſe tythes 
of compulſi on but by conſcience of the partyes: 
Neuertheleſſe Raimond ſatth that it is good to 
pay parſonall tythes, o2 with the aſſent of the 
parſon,o2 diſtribute the to pooꝛe men oz els to 
pay a certain po: tion fo: the whole. But as In- 
nocent ſaytth, where the cuſtome ia, that they 
ſhould bee pape d, the people bee bound to pay 
them aſwell as pꝛedials, the expentes deduct, 
Howbeit in the Church of England they vſe 
to ſue fo; ſuch parſonall tythes aſwell as toz 
pꝛedtals, a that is by reaſon of the conſtitution 
p2outnciall that was made by Robert — n- 
chelie; 
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chelſie; By the which it wes oꝛdayned that 
parſonall tithes ſhould bee paved of crafts and 
Morchandize , and of the lucre of buping and 
ſelling, and in uke wiſe of Carpenters, ſmuhs. 
Weauers, Maſons, and all other that wozke 
fo: hire, that thcy ſhall pay tubes of thetr hyze, 
except they will giue any thing certaine to the 
vle, oz to the light ofthe Church, ik u ſo pleaſe 
the Parſon ; And in an other place the ſayde 
Aich biſhoppe ſapth, that of the pawnege of 
woodes, and ſuch other thinges gc. and of fiſh- 
tnges,trees, bees, doues, and of diucrs other 
things there rcmembzed,and of craftes,and of 
buying and ſelling of the pzofites of ders o⸗ 
ther thinges there recited ,euery man ſhould 
helpe ſatiſfie competentlie in the Church, to 
the which they bee bound to gtue it of right, no 
expences by the gtuing of the ſayde tythes de⸗ 
ducted oz withholden , but onely foz the pap⸗ 
ment of tithes of crafts and of buying and ſel - 
ling: Ind by reaſon of the ſapde conſtitutions 
pꝛouinctals, ſometimes ſuites bee taken in 
the Spirituall Court foz parſonal tithes, and 
therof many men ds maruaile , becauſe deduc- 
tions many times muſk bee referred to the con- 
ſctence ofthe parties. Ind they maruatle alſo 
whpa Law ſhould bemade in this Realme foz 
paying of Parſonal tithes,moze then there is 
in other Countties. Ind heere J would glad⸗ 
lie mooue thee farther tn one thing concerning 
ſuch parſonallttthes to know thy mind there⸗ 
in, and that is; It a man giue to an other a 
hozſe , and hee ſelleth that hozſe foz a certapne 
ſumme, ſhall hee pay any ipth of that ſumme? 

D. What 
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Do. What thinkeſt thou therein? St. J thinks 
that he ſhall pap no t:the ; Fo2 there as I take 
it the p2ofirte commeth not to him by his owne 
induſirie, but byrhe geft of an other, and as J 
take it, parſonall tythes be nat pated foʒ euer 
p20fit 02 aduantage that tommeth newlte to a 
man, except tt come by his owae induſtrie 02 
labour, and ſo it doth not heere. And alſo if he 
ſhould pay tythe of that hee ſolde the hozſe fo, 
he ſhould pate tithe foꝛ the very whole value of 
the thing. Ind as J take it the parſonal tithes 
koʒ buytng and ſelling ſhall neuer be paied foz 
the value of the thing. but fo2 the cleere games 
of thething ; And therefoze I take the caſes 
befoze rehearſed, where a man ſelleth his land, 
oꝛ pulleth downe a houſe, and ſelleth the tuffe, 
that he ſhould there pay no tithe, that it is there 
to be vuderſtood that Hee hath not lãd oz houſe 
by gift o2 by diſcent : Fo2 if a man buy land,oz 
buy timber and ſtuffe of a houſe, and ſell it foz 
a gatne, I ſuppoſe that hee ſhoutd pay a parſos 
nall tithe foz that gaine. Ind this caſe is not 
luke to a fee 02 annuitie granted foꝛ counſatle, 
where the whole fee ſhai be tithed koꝛ the char⸗ 
ges deducted, oꝛ ſome certaine ſumme foz it by 
agreement,fo2 there the whole fee commeth foꝛ 
his counſaile, which is by his owne induſtrie. 
But tn the other caſe it is not ſo, and the ſame 
reaſon as fo: the parſonal tithe might be made 
of trees when they diſcend oz bee g'1ento any 
man, and hee ſelleth them to an other, that hee 
ſhall pay no parſonall tythe Do. Me thinketh 
that tf the hoꝛſe amende tn his keeping, s then 
he ſell the hoꝛſe, that then the tithe ſhalbe my 


The 55. Chapter. 174 


of that, that the hozſe hath increaſed in value 
after the gift, and ſo it may bee of trecs,thathe 
hall pap tith of that, that the nets map bee as 
mended after the gift 02 diſtent. St. Then the 
ttthe muſt bee the x. part ofthe increaſe the ex⸗ 
pences deducked, and then of trees the charges 
muſt alſo bee deducted, foz it is then a Parſos 
nall ttthe , and there ts no tree that is ſo much 
worth asu hath hurt the ground by the grows 
ing: therefoze there can no parſonall tithe bet 
payed by the owner ofthe ground when he ſel⸗ 
leth them, though they haue tncreaſed in this 
time. Neuerthcleſle J wtil ſpcake no farther 
of that matter at this time, but will ſhewe thee, 
that it Tinne,Lead,Cole,oz trees be ſold, that 
a mixt tithe cannot grow thereby; Foz a mixt 
tithe is pzoperly of Calues,Lambes,Pigges, 
and ſuch other that come part of the ground 
that thep bee fedde of, and part of the keeptng, 
induſtrie, and ouerſight of the owners,8s it is 
ſatd befoze : but Tinne, Leade, and Cole are 
part ofthe ground and of the freehold, a trees 
grow of themſelkes, and be alſo annexed to the 
freehold,and wil grow of them ſelfes, and alſo 
the mixt tithe mult bee pated yeerely at certaine 
times appointed by the Lawe oz by cuſtome of 
the countrep , but it may happen that Tinne, 
lead, cole, 2 trees, ſhal not be felled no2 taken in 
many peres,# ſo it ſeemeth tt cãnot be any mixt 
tithe, e theſe be ſome of the reaſons, which they 
d would maintatn þ ſtatue Ep2zeſcription to be 
ood, make to pꝛoue thetr intẽt as they thinke. 
What think they,ifa man ſell ß tops of his 
wood, whether any tith ought there to - _ 
deer 
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S. They thinke all one law of the trees and 
of the loppes. D. And if he vſe to fell the lops 
once tnxit.02 rvi.yeere , what holde they then? 
S. That is all one. D. Ind what is the reaſon 
why Tythe ought not bee payed there aſwell 
as fo: wood bnder xx.yeare? S. Foz they ſap, 
that the loppes art to be taken of the ſame con⸗ 
ditton as the trees bee what time ſoeuer they 
be kelled, and that no cuſtome will ſerue in that 
caſe againſt the ſtatute, no moꝛe then it ſhould 
doe of great trees. Do. Ind whet hold they of 
the barke of the trees? Stu. Theretn I haue 
not heard of their opinion, but it ſeemeth to be 
one Lawe of the loppes. Do&, I perceiue wel 
by that thou haſt ſayde befoze , that thy minde 
is, that if a whole Countrey pꝛeſcribe to bee 
quite of tpthes of trees,co:ne,and graſſe, oʒ of 
+ anyother tiths, that that pꝛeſcription is good, 
ſo that the ſpirituall miniſters haue ſufficient 
beſide to liue vpon, doeſt thou not meane 0 ? 
S. Pes verilte. D. And then I would know thy 
minde ik any man contrary to that pꝛeſcrip⸗ 
tion were ſued in the Sptrituall Court foz 
come and graſſe, oꝛ any other tithes, whether 
a Prohibition ſhould lye in that caſe, as it did 
after thy minde befo:e the ſayd Statute, where 
a man was ſued in the Spirituall Court foz 
tithe wood. 

S. Ithinke nay , D. Ind whp not there aſ⸗ 
well as it did where a man was ſued foꝛ the 
tithe wood? S. Foz as J take it, there is great 
diuerſitye bet weene the caſes, and that fo: this 
cauſe;There is a Maxime in the law of Eng: 
land, that if any ſuit be taken in the Spirituall 

court 
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court, wh: reby any goods 02 landes might bee 
recouered, which after the grounds of the Law 
ofthe Reaume ought not to bee ſued, there 
though percaſe the Kings Court ſhal hold no 
plee thereof, that yet a Prohibition ſhould lie, 
and after when it had continued long that no 
tythes were pated of wood, becauſe of the ſaid 
pꝛohibition, and that after by pꝛoteſſe of time 
ſome Curats began to aſe Tuhes of wood, 
contrary to the KL awe and contrat to the ſapde 
pꝛeſcription, ſo that variance began to riſe bez 
tweene Curats and thetr Pariſhoners in that 
behalfe,then foz appeaſing of the ſatd variance 
the ſatd Statute was made, and that as it ſee⸗ 
meth moze at the calling on ofthe Spiritualty 
then of the Tempozalty;Fo2 the Statut doth 
not exp:eſſely graunt that the Prohibition in 
that caſc of tithe wood ſhould lye ſo largely as 
ſome ſap it late bythe Law : Howbeit,it doth 
not-reſtratne the common Lawe therein,as it 
appcareth euidentiy by the woꝛds of the Sta⸗ 
tute, and ſo after ſome men it appeareth befo:e 
the Statute. and alſoafter the Statute(as J 
haue touched befoze that the ſptrituall Court 
oughtnot in that caſe to haue made any pꝛo⸗ 
ceſſe fo2 tithe wood:andtherefoze if they did. a 
Prohibition lap bythe common Law. Ind like 
law ts ifthe ſptrttuall court make pꝛoces vpon 
ſuch a Legacy as bythe Law of the Realme is 
void. Is if a man bequeth to one an other mis 
hozſe, # the ſpirituall court thereupon maketh 
Paocelle to execute that legacy, there a Prohi. 
bition lpeth; Foz it appearetheutdently in the 
libell, if all the truth appeare inthe ltbcl1 that 

| in 
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in the law ofthe Realme the legacy is boide to 
all int ꝛntes: And that he to whom the legace 
ts made, ſhal neither haue the hoꝛſe noz the vas 
lue ot the hoꝛſe. And in likewiſe ik a man ſell 
his land fo: C. li and he is ſued aftertn the ſpi⸗ 
rituall court fo: tithe of the ſatd C. li. There a 
Prohibitiõ ſhal lie, to it apprareth in that caſe 
openly in the libelthat no tith ought to be paid, 
and that the Spirttuall law ought not in that 
caſe to make any pzoceſſe whereby the goods of 
him that ſold the land might be takt from him 
agatnſt the Lawe of the Realme. Ind vpon 
this grounde it is, that if a man were ſued in 
th: Sptrituall court, now ſith the ſtatute foz a 
Mortuarie, that a Prohibition ſhoutd lye, fo: it 
appeareth in the ltbell,that ith the ſtatut there 
ought no ſuit to be taken foz Moꝛtuartes, and 
the ſame Lawe is.it᷑ any ſuit were taken in the 
Sptrttuall court foꝛ a new duty that is of late 
taken in ſome place s bpon leaſes of Parſona⸗ 
ges and vicarages, which is called a Dimiſsiõ 
noble, koꝛ it appeareth euidenly in the tibell tf 
any be made therevpon , that no ſuch pzoceſſe 
ought by the law of the Realme to be made in 
that behalfe . But in the caſe of tithe cozne 02 
graſſe,o: ſuch other thinges.wheretn thou haſt 
deſtred to know my unnd, there appeareth no» 
thing in the 1tbell but that the ſuite thercof of 
right appertatneth to the Spirit iall law,and 
ſo fo: any thing that appeareth the partte 
map be holpen in the Spiritual! Court by the 
pꝛelcription: Ind if the caſe were ſo karre put 
that in the Spirituall Court they woulde not 
allows the ſatd pꝛeſcription, pet Jthinke no 
p20- 
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pꝛohibition ſhould lie; Fo2 though the ſpiruu⸗ 
all iudges in a ſpirituall matter dente the pars 
ties of Juſtice,yet the Kings laws cannot re- 
fozme that, but muſt rennt it to their conſci⸗ 
ence: But tfthere were ſome remedy pzouided 
in that caſe, tt were well done; Foz ſome men 
ſay that in the ſpirituall Court they will admie 
no plee againſt tithes. Ind alſo it᷑ acdpoſition 
were made by aſſent of the Patron and alſo of 
the O2dtnarie berweene a Parſon s one of his 
pariſhionero, that the Parſon a his ſucceſſo:s 
Could haue fo2 a certain groũd ſo many quars 
ters of cozne fo: his tithe perely,e after contra: 
rie tothe compoſition the Parſon in the ſptrt- 
tualt Court aſketh the tithes as they fall, that 
m this caſe no Prohibition ſhould lye, ne pet 
though the caſe were further put that the com- 
polſtton were pleaded in the Court e were diſs 
allowed, but all reſteth in the conſcience of the 
Judge ſpirituel( as is ſaide befoze, Mowbeit 
becauſe ſome bee ot opinion that a Prohibition 
ould lye in this laſt caſe,therefo2e J will res 
fer it to the iudgment of other: But in the caſe 
of pꝛeſcription, befoze rehearſed , I takeit foz 
the cleerer taſe that no Prohibitiõ ſhould ite as 
I haue ſatd befoze. And J beſeech our L oꝛd 
that this matter @ ſuch other like ihereto, map 
be ſo charitabiy locked vpon, that there be not 
bereafter ſuch dtuiſlons ne ſuch diuetſityes of 
opintðs therin, as hath bin in time paſt, whers 
by hath followed great coſtes and charges to 
manp perſons in this Realm; And that hath 
moued me to ſpeake ſo karre in this Chapter, 
and in diuers other Chapters in this — 

ook 
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booke as I haue done; Not intending thereby 
to gtue occaſlon to any perſon to withhold his 
tithes that ot right ought to be pated, ne to al⸗ 
ter the poztton therein befoze accuſtomed , but 
that(as me thinketh) they ought to be clauned 
by the ſaid title as they ought to be payed, and 
by none other. Ind that tt may alſo ſomewhat 
appeare that the ſaide ſtatute of 45. Ed.,z.was 
well and lawfully made and vpon a good reas 
fonable conſideration, and that the ſayde pꝛe⸗ 
Ccriptton is good alſo, ſo that no man was in 
any daunger of ercommunication foz the mas 
king of the fayd ſtatute , noz pet is not fo the 
obſeruing therot᷑ ne pet of the ſatd pꝛeſcription 
as it is noted by ſame perſons that ther ſhould 
be. And thus J commtthee vnto our Lo2d, 
who euer haue both thee and mee in his bleſſed 
keeping cuerlaſtingly, Amen, 
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